IN THE SUPERIOR COURT

FOR THE

COMMONWEALTH OF THENORTHERN MARIANAISLANDS

NORM AN CHAN
Plaintiff,

VS.

SUNNY KING M AN CHAN

MATSUM OTO PROPERTIES, LTD.

JADE GARDEN, INC.
Defendants,
JUAN E. AQUINO,

Intervenor/Paintiff

Civil Action No. 97-1039B

ORDER DENYING DEFENDANTS
MOTION FOR SUMMARY JUDGMENT
ON INTERVENOR’S COMPLAINT
ININTERVENTION

This matter came before the court on March 22, 2000, on Defendarts’ notion for summary

judgment onduanE. Aquino’ s complaint in intervertion (the “Motion”). Stephen J. Nutting Esg. appeared

on behalf of Defendants Sumy King Man Chan (“Man Chan”), Matsumoto Properties, Ltd.

(“Matsumoto”), and Jade Garden, Inc. (“Jde Garderi’), ard Y oon H. Chang, Esg. appeared on betalf

of the Intervenor/Plaintiff, Juan A. Aguno (“Aquino”). The court, having heard the arguments and

reviewed all the evidence preserted, now rerders its written decision.

/
/

FOR PuBLICATION



[p. 2]

. BACKGROUND
Jade Garden is a corporation organized and existing urder thelaws of the Commonwealth of the
Northern Marianalslands (Mot. Ex2). Inits Amual report for the year 1990, filed with the Office
of the Attorney General on March4, 1991, Plaintiff Norman Chan was listed as an officer and
director and the company s sole shareholder (1d.).
On Septerber 8, 1992, Man Chan, on behalf of Defendart M atsumoto, and Plaintiff executed a
joint venture agreement providing in meterial part, for Plaintff to issue not less than fifty ore
percent (51%) of the company’s shares to Matsumoto (Mot., Ex.4 at art. 2(d)). Ina stock
purchase agreement dated the same day, Matsumoto, by Man Chan, agreed to purchase fifty ore
percent of Jade Garden s outstanding stock (Mot., Ex3). In the stock purchese agreement,
Plartiff represerted and warrarted: (1) that he was the owner, free and clear of liers,
encumbrances, and cherges, of fifty one percert of the stock listed in the conpany s 1992 annual
report and (2) that no other person owned ary shere of stock in the corporation (Id. at 8 2,
(3),(4)).
By resolution dated Septerrber 8, 1992, the Company s Board of Directors approved the sale of
fifty one percent of Plaintiff ssharesto Matsunoto urder the terns set forthin the stock purchese
agreement (Mot, Ex.5). The Board resol ution, the stock purchase agreement, andthe joint venture
agreement were filed with the Office of the Attorney General on September 9, 1992.
Notwithstarding the sale of 51% of his stock, Plaintiff continued to operate and nmanage Jade
Gardenand oversee subgartial renovationsto the premisesin 1992 and 1993 (Man Chan Decl.at
79). At some point in 1994, Defendants contend they discovered tha the Compary hed
accunulated significant debt (1d. at 111). Asaresut, in Jaruary of 1995, Man Chan became
actively involved in the management of the Company (1d. at 11 12-13). It wasat this point that he
met Plaintf#1 ntervenor Aquino (Id. at 1 13).[p. 3]
Aquino told Man Chantha Plaintiff had promised to convey one-third of the Company’ sstock to

himinreturn for hisagreement to cosignfor bank loans ard offer certain red property as collateral

t Jade Garden's Amended Articlesfiled on May 23, 1996 indicate that the company w as authorized to issue atotal of

10,000 shares (M ot. Ex.1).



(Man Chan Decl. at 1 13). Aquno informed Man Chan that the proceeds from the loans were
used to help finarce the start-up costs of Jade Garden (1d.).

6. Prior to his discusson with Aquino in 1995, Man Chandaims that he was ertirely unaware of
Aquino’s professed interest in Jade Garden (Id. at ] 14). Plantiff had, however, execued an
assghment of dividend to Aquiro dated July 14, 1997 (Aquiro Opp. a Ex. A).

7. Onor about October 15, 1997, Plaintifffied his complaint against Man Chan and Matsumoto for
breach of fiduciary duty, wrongful and fraudulent useof corporate assets wrorgful and ineguitable
distribution of dividends and regligernce. Faintiff dso sought to enjoin Man Chan fromermploying
illegal workers, paying unaLthorized consultants, purchasing non-corporate assets, and advarcing
loansand dividendsto himself.

8. On Auwgust 5, 1998, Aquino filed his conplaint in intervention to enforce a 1984 oral agresment
pursuant to which he clamed afifty percent interest in Jade Garden (Complaint in I rtervention at
116). Aquino asserted that pursuant to this agreement, he loaned Plaintiff $10,000 and put up his
property as collateral for anumber of additional loans fromtheBark of Saipan? Aquino cortends
tha in exchange for these acts, he is entitled to fifty percent of the shares of Jade Garden an
accountirg, and adistribution of profits. Aquino further maintans that he rever knew tha Plantiff
hed incorporated Jade Garden or tha Plaintiff had sold 51% of Jade Gardento Man Chan and
Matsumoto (Id. at 11 17-18).[p. 4]

0. On August 7, 1998, Defendants filed an amswer to the complaint in intervertion in which they
assertedanumber of affirmeativedefenses. Omitted fromtheAnswer were the affirmetive defenses
of laches and the statute of limtations.

10.  Inhisanswer to the complant in intervertion filed on August 7, 1998, however, Plaintiff claimed
tha enforcement of the 1984 oral agreement was barred by the statute of imitations (Answer at
2). On Auwgust 21, 1998, Plaintiff also served and filed withthe court certain discovery requests
inwhich he sought admissionsfrom Aquino that: (1) nore than six years had passed Snce he“had

2 Aquino asserts that he put up his Tuturan property to secure an initial loan of $15,000 in M ay of 1984 and asecond
loan of $20,563.31 in August of 1984 (Complaintin Interventionat 1110-11). At Paintiff’s request, moreover, Aquino furt her
contends that he borrowed an additional $10,000 fromthe Bank of Guam for Jade Garden’ s operating expenses. Id. at 1 13.



a clam for half aninterest in the Jade Garden, Inc.,” (2) nore than six years had passed snce
Aquino “first had a claim for an accourtingand distribution of profits fromJade Garden,” and (3)
Aquino was rot impaired by a disability from 1984 through 1997. See Plaintiff s Requed for
Admissions directed to Intervenor at 11 7-10.

11.  OnMarch 1, 2000, Defendarts filed their motion for summary judgnent, claiming thet Aquino’s
complant for specific performance of the oral agreement was barred by the Comnonweslth’s
statute of limitations and laches.

12.  Although Plaintiff took no position on the merits in Hs response to the motion, Aquino filed an
Opposition arguing thet Defendants’ failure to plead the statute and laches as affirmetive deferses
in the answer waived those defensesand mandated their exclusion fromthe case. Aquino further
clamed that he has been prejudiced by the delay, in thet he has had to incur litigation expenses
duringthe nearly two years that his cormplaint in intervention has beenpending and that Plaintiff’s
assignment of his montHy stock dividends required the statute of limitations to be tolled (Opp. at
2).

[l. QUESTIONS PRESENTED

1. Whether Defendarts’ failure to plead the statute of limitations and laches as affirnmetive deferses
urder Com. R Civ. P. 8(c) waives these defensesand requires their exdusion at trial.[p. 5]

2. Whether Aquino’s daimto a fifty percent interest in Jade Garden is barred by the statute of
limitations and/or laches.

1. ANALYSIS

1 Statutes of limtation for al actions pending in the Commonwesalthappear in Title 7 of the Code.
For actions ypon ajudgment and actionsto recover land or ary interest therein, the Code provides
for a limitation period of twenty years. 7 CMC § 2502. With the exception of certain causes of
actionthat must be commenced withintwo years after thecauseof action accrues,® all other actions

mug be intiated within six years after the cause of action accrues. 7 CMC § 2505. Aquino's

* Actions for assault and battery, false inprisonment, or slander; actions against the Department of Public Safety or a
police office or process server; certain mal practice actions; actions for wrongful death or against abank for the payment of aforged
check, and finally actions against the estate of adeceased person must all be commenced within two y ears pursuant to 7 CMC 88
2503 and 2504.



action to enforce anoral contract falls within this six year period of imitation.

2. L achesand the statute of limitations are affirmetive defensestha are waved if ot timely asserted.
Com.R. Civ. P. 8(c); In re Estate of Delon Castro, 4 N.M.1. 102, 106 (Sup. Ct. 1994) (laches
isaffirmetive defense thet iswaived if rot pled intrial court proceeding). See also Michael-Regan
Co., Inc. v. Lindell, 527 F.2d 653 (9" Cir. 1975) (failureto raise statute of limitations defense at
trial on counterclaim seeking to recover on oral contract congituted waiver of defense);
Hambrecht & Quist Venture Partnersv. American Medical Intern., Inc., 46 Cal.Rptr.2d 33,
38 Cal.App. 4" 1532 (1995) (oncesued, if defendart does not timely raise limitations defensg it
iswaived regardless of how lorg plairtiff hes delayed).

3. The purpose of Rue 8(c), however, is to guarantee that the opposing party hes notice of ary issue
tha may be raised at trial, so that he or she is prepared to litigate it. Hassan v. U.S. Postal
Service, 842 F.2d 260, 263 (11™ Cir. 1988). Thus, if a plintiff receives rotice of andfirmative
defense by some means other than the pleadings, the defendant’s failure to complywith Rule 8(c)
gererally causesthe plaintiffno prejudice. 1d. [p. 6] Accordingy, athoughCom. R. Civ. P. 8(c),
as the Federa Rue, requiresaparty to raise the statute of limitations and laches “ in pleadingto a
preceding pleading ™ courts addressing this issuehold that these defenses may also be raised for
the first time by motion for summary judgment when there is no significant prejudice or unfair
surprise to theplaintiff. E.g. Cedars-Snai Medical Center v. Shalala, 177 F.3d 1126 (9™ Cir.
1999); Riverav. Anaya, 726 F.2d 564 (9" Cir. 1984).

4. Prejudi ce meanssome special right lost in the interim, some change of position or some sgnificant
trouble or expense that coud have been avoided,” hed the original pleading contairned the
affirmetive defense. See A.J. Pegno Construction Corp. v. City of New York, 463 N.Y.S.2d

214, 215 (1983). Comnon examples of prejuwdice include the incuring of substantial litigation

+ Com. R. civ. P. 8(c) provides, in pertinent part, that “In pleadingto aprecaling plead ng, aparty shdl set forth
affirmaivdy...laches, ...statut e of limitations, waiver, and any other matter constituting an avoidanceor affirmaivedefense” Rule
12(h)(1) requires that certain defensesarewaived if not raised by motion under Rule 12 or “included in a responsive pleadingor
amendment thereof permitted by Rule 15(a) to bemade @ a matter of course” Thestatute of limitations is nat induded in those
defenses required to be preserved or else waived under Rule 12(h)(1).



experses before the defense is raised,® or a plaintiff s action or forbearance in rdiance upon the
defendant sfalure to raise the defense. Estesv. Kentucky Utilities Co., 646 F.2d 1131, 1134
(6™ Cir. 1980).

Inthe case before the court, I ntervenor does not pointto any changeor position, sigrificanttrouble,
or subgartial experse that can betraced to Defendarts’ failure to plead the statute of limitations
or laches in their ansver. Nor coud he, sincethe record reflects that Intervenor has been on
notice thet the statute of limitations would be raised, at least since Plaintiff filed an arswer to his
complaint in August of 1998. Nearly eighteenmonths prior to filing the instant motion, moreover,
Plaintiff also served | ntervenor with Discovery regardingthisissue. Thus, Aquino hes had armple
notice that some party was planning to raise the issue a trial. When, as here, a party can
adequately confront and defend agpinst an affrmetive defense, there is no wnfair surprise or
sgnificant prejudice. SeeGrant v. Preferred [p. 7] Research, Inc., 885 F.2d 795, 797 (11" Cir.
1989) (where deferdant raised the statute of limtations defensein amationfor summary judgment
filed approximately one month before trid, the plantiff was not prejudiced and the district court
correctly addressed the issue on the merits). Accordingy, the court rules that under the
circurrstances presented, Defendants failure to plead the statute of imitations and leches as
affirmative deferses in their Answer does not waive these defenses nor requirethar exdusion at
trial.

Determiningwhether Aquino’s claims are barred by the statute of limtations or laches preserts a
different question. Com. R. Civ. P. 56 permits a party to seek summary judgment on ary clam
tha is not sufficiently controverted by evidence in the record. Lee v. TAC International
Constructor, Inc., Civ. No. 96-0349 (N.M.l. Super. Ct. Jan 6, 1997). Whena party seeking
summay judgment meets the initial burden of showing that there are no geruine issuesof neterial
fact and thet the movirg party isentitled to judgmert as a meatter of law, the opposing party must
either establisha genuine isste for trial under Com R. Civ. P. 56(e) or explain why he canrot do
so under Com R. Civ. P. 56(f). SeeCelotex v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,

° See Pierce v. County of Oakland, 652 F.2d 971, 973 (6" Cir. 1988).



L.Ed.2d 265 (1986). When the movingparty demonstrates an absenceof evidenceto support the
nortmoving party's case, the ron-mowvirg party must present specific facts showirg there is a
genuineissuefor trial. Matsushita Elec. Indus Co. v. Zenith Radio Corp.,475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d.538 (1986); Castro v. Hotel Nikko, Inc., 4 N.M.1. 268, 272
(1995).

7. Indecidirg whether thereisadisputed materid fact precluding summary judgnent, the court views
the eMderce and all reasonable irferences to be drawnfrom the underlyingfacts in the light nmost
favorable to the nontmovingparty. SeeAndersonv. Liberty Lobby, Inc., 477 U.S. 242, 247-48,
106 S.Ct. 25505, 91 L.Ed.2d 202 (1986). To defend against a proper summary judgment
motion, however, the non-movant may not rely on mere denid of materid facts nor unswvorn
allegations in the pleadings or arguments and assertions in briefs or legd memoranda The
nonmoving party's responge, by affidavit or otherwise, must set [p. 8] forth specific facts showing
tha thereisagenuneissuefor trid. Com. R. Civ. P. 56(g); see Cabrera v. Heirsof DeCastro,
1 N.M.I. 172, 176 (1990).

8. In ther Motion, Deferdants assert that there are no genuine issues of meteria fact preventing the
court from ruling that the statute of limtations and/or laches bars Aquino’s daim for specific
performance of a sixteen year old ord agreemert. The burden, therefore, is initialy on the
Defendantsto denonstrate that no genuine issue of material fact exists to establishwhenAquino’'s
cause of action arose and to denmonstrate that the statute of limitation hes expired.

9. Defendants argue thet the statute of limitations on Aquino's claim began to run long ago, at
approximately the same time the contract was formed (Mot. at 5).6 On the basis of deposition

testimony that was ot appended to their motion,” moreover, Defendants assert thet as early as

¢ Inmé&kingthis rding the court must assume but does nat decide that an ord wntrect between the patiesdid, infect,
exist. Suchacontract is dleged in the amended motion for judgment and, at t his stage of the proceedings, must be taken astrue.

7 Onthebads of depostiontestimony not atached to their motion, D efendant s assert that Aquino knew heneededto
havesomething in ‘ black and white' to evidence hisownershipinthecompany . Since Defendants fail to att ach the depositions, there
is no evidence concening Aquino’s knowledgein the record. Unsworn statements and suggestions of counsel that are not part of
the recordcannot properly beconsidered by thetrial court. Adickes v. Kress& Co., 398 U.S. 144, 157-158 n.17, 90 SCt. 1590,
1608, n.17, 26 L.Ed.2d 142 (1970).



1985, Aquino knew his interest in the conmpany woud have to be evidenced in writing and thet
when Plaintiff faled to exeaute docunents trarsferring an interest in the conrpany to him, Aquino
shoud hawve taken steps thenand there to erforce hisrights (Mot at 5).

10.  Theoourtdisagrees The statue of limitations onabreach of contract claimrunsirom the date the
contractisbreached. E.g., Cochranv. Cochran, 56 Cal.App.4th1115, 66 Cal.Rptr.337 (1997);
Whorton v. Dillingham, 202 Cal.App.3d 447, 456, 248 Cal.Rptr.405 (1988). Wrere, ashere,
the oral agreement does not specify timefor performance? an action onthe oral contract doesnot
accrue urtil “the ommission of [p. 9] performanceis discovered.” Kotyk v. Rebovitch, 87 Ohio
App.3d 116, 121, 621 N .E.2d 897, 900- 901 (1993); seealso Leonard v. Rose, 65 Cal.2d 589,
592, 55 Cal.Rptr.916 (1967) (where no time for performance is specified, a person who has
promised to do an act in the fuure and who hes the ability to perform does not violae his
agreement unless and urtil performanceis demanded and refused). For purposes of the statute of
limitations, therefore, Aquino had no cause of action against Plaintiff with respect to hisfalureto
transfer a share of the ownership of the business, aslong as he wes treated as a co-owner ard
Plaintiff did rot repudiate Aquino’s daimed interest or refuse to respord to a demand by A quino
for aproper stock certificate. Nashan v. Nashan, 119 N.M. 625, 894 P.2d 402 (N.M.App.,
1995). Not only have Defendarts failed to prove any such facts, but Aquino points to some
evidence that with the knowledge of the Board, he has beenreceiving stock dividend payments
ance 1997 (Opp., Ex. A). Since the issuance of a stock certificate is not a prerequisite to the
formation of ashareholder relationship,® and since thereis some evidence suggesting that Plaintiff,
up wntil 1995, continued to provide Aquino with free meals and treat imas having an ownership
interest (Man ChanDecl. at 1 13), Defendarts have ot conclusively established when Aquino’s

cause of actionbeganto accrue. Since it is axiometic thet the statute of limitations does even ot

® Inreaching itsdecision, the court must assume, but does not decide, that an oral contract betw een the parties did, in fact,
exigt. Such acontract is aleged in the motion for summary judgment and, &t t his stage of the proceedings, must betaken astrue.

° At least as between the seller and purchaser of stock, "[i]ssuance of a stock certificate is not a prerequisite to the
formation of a shareholder reldionship.” Wilkinsonv. Reitnauer, 421 PaSuper. 345, 617 A .2d 1326, 1330 (1992). See 12A W.
M . Fletcher, FLETCHER Cy CLOPEDIA OF CORPORAT IONS 885613, at 349 (rev. ed. 1993) ("The... title passes, if suchistheintention
of theparties, even thoughthe stock may remainin the name or in the possession of the seller."); Copeland v. Swiss Cleaners,
255 Ala. 519, 52 $.2d 223, 228 (1951).



11.

12.

begin to runurtil the cause of action accrues, Defendarts have failed to demonsirate thet they are
entitled to judgment as ameatter of law.

Alterativdly, Defendarts assart that even if Aquino’s suit is not barred by the statute of linmitations,
it shoud be dismissed on grourds of laches. The Commonwealth recognizes laches asthe “ reglect
or delay inbringngsut to remedy analleged wrong which, teken [p. 10] together with the lapse
of time and other circunstances, causes prejudice to the adverse party and operates as an
equitable bar.” Riosv. Marianas Pub. Land Corp., 3N.M.I. 512, 523-523(1993). InRios the
Commonweslth Supreme Court ruled tha a defendart assertinglaches as a defense must prove
two elements: (1) that the plaintiff delayed fiingsuit for anurreasorable and inexcusable length of
time from the time plaintiff knew, or reasorebly should have known, of his clam againgt the
defendart, and (2) tha the delay operated to prejudice or injure the defendart. 3 N.M.I. at 524.
Riosrecogn z2d moreover, that “there is a presumption of laches where the statute of limitations
hes run.” 1d. (emphass in the original). Whenthe presumptionof laches arises, a plantff must
‘offer proof directed to rebutting the laches facts.... To rebu the presumption, a plantiff must
present evidence showing thet its delay was reasoreble or tha the defendart did not suffer
prejudice or both” 1d. at 524-525. If the plaintiff s offer of proof raises a genune issue of fadt
regarding either the reasonableness for its delay or the prgjudice suffered by the deferdant, then
the presumption of laches is overcone. 1d. at 525.

Defendantsassert that M atsunoto purchased its cortrolling interest in the Compary in Septerrber
of 1992, without knowledge that Plaintiff did not have a controllingirterestto sell (Mot. at 9, Man
ChanDeclat 11 14-15). Defendantsfurther contend thet had M atsumoto known of any additional
investors, it woud not have made the investment (Id.). Thus, while Defendarts have mede a
auffident showing to demonstrate how Aquino’s untimely claims of ownership may have caused
econoric harm it is not a al certain whether Aquino’s delay was inexcusable.  Although
Intervenor effedively presents no evidence to explainwhy he delayed bring rg suit urtil August of
1998, he sggeststhat urtil July of 1997, he wasreceiving stock dividends withthe consent of the
Board (Opp. at 3, Ex .A). Given the state of the record, at this juncture the court is unable to

determine, from competert evidence, whether both of the dements comprising laches exigs. The



evidencepresented and theinferencesto be drawn fromthat evidence thusrequire the courttorule
in favor of Aquino asthe nonrmovingparty. Rios 3 N.M.I. at 526.
[p. 11] CONCLUSION
Accordingy, it isheeby ORDERED that Defendarts motion for summary judgment dismissing
Interveror’ s complaint is DENIED.

SO ORDERED this_6_day of Apri, 2000.
BY THE COURT:

/s _Timothy H. Bellas

TIMOTHY H. BELLAS, Associate Judge



