IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

COMMONWEALTH OF THE ) Criminal Case N0.00-00114T
NORTHERN MARIANA ISLANDS %
Plaintiff, )
)
VS. ) ORDER GRANTING IN PART
) MOTION TO SUPPRESS
JUANITO M. ALCANTARA and )
ASTERIO F. BAJO, )
)
Defendant. )
)

I. INTRODUCTION

11 During the courseof what the partiesadmit was acugodial interrogation, Defendant Juanito
Alcantara made certain incriminating statements. Alcantara argues that prior to making the
statements, he was not advised of his Miranda rights,* that he was never informed of his right to
communicatewith his country’ s consular officer as provided by the Vienna Convertion on Consular
Relations and Optional Protocols of April 24, 1964 (the“Vienna Convertion”),? and that he was
detained illegally. Alcantara contends that the inordinete delay in presenting him to a judge, the
falure to provide hmwith adequae Miranda warnings, and the failure to advise him [p. 2] of his
rights under the Vienna Convention require that all Satements made while he was in custody be
suppressed.

! See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

2 Defendant claims that the apparent failure of the police to inform him of hisright to speak with arepresentati ve
of his cansulate viol ates the Geneva Convention. Brief at 17, 19. Inthat theright to communicate with a consular
repr esentative arises under the Vienna Convention, the court need not addr esswhat rights, if any, Defendant hasunder
the Geneva Convention.

FOR PUBLICATION



12 This matter came before the court for hearing on April 18 and April 21, 2001. Thomas
Clifford, Esg. appeared for the Defendant, and Assigant Attorney General Kevin Lynchappeared on
behaf of the Commonwealth. Following areview of the file and the evidence presented, the court
issued its tentative ruling granting the motion to suppress in part. The following represents the

court’s reasoning in support of its decison.

II. FACTS

13 In the early morning hoursof February 18, 2000, Tinian Dynasty Hote employee Yang Hui,
also known as Cindy, is reported missing. See Incident Suppl Report dated February 22, 2000,
attached to Mot. to Suppressas Ex. A-1 at 18. Later that afternoon, Defendant Juanito Alcantara,
adriver for VivaPoker, told Tinan Police Officer Kiyoshi that when he arrived a the lobby to give
Ms. Yang arideto VivaPoker, shewas not there. Id. At 11:00 that morning, however, Detective
Matthew C. Masgareviewed the Tinian Dynasty surveillance tapes. Accordingto Detective Masga,
the tapes identified Ms. Yang leaving the parking lot in a green, four-door Suzuki, driven by the
Defendant, that morning at 00:47 hours. Ex. A-1 at 175.

14 Defendant claimed that on his return to Viva Poker, he suffered a flat tire near the former
Islander Rent-A-Car office. While waiting for the rainto clear, he fell adeep and later changed the
tire. Afterwards, he walked to his barracks to find a tool to tighten the lug nuts. Ex. A-1 at 18;
Masga Report, Ex. A-1 at 101. When he could not locate a tire wrench, he waked to Viva Poker
where he raninto Officer Kiyoshi. Defendant left Viva Poker with his girlfriend, Eden Lozano, at
approximately 11:00 that morning.

15 Detective M asgaencountered theD efendant a approxi mately 17:30 or 19: 00 hoursthat same
day. Ex A-1at 101, 175. Detective Masgatold the Defendant he was not under arrest, but asked
to meet with him at the Detective Section. During the interview that followed, Detective Masga
asked Alcantara about Cindy’ swheregbouts. In response, Alcartaraagain stated that when he went
to pick her up that night at Tinian Dynasty, Cindy was not there. Alcantara [p. 3] aso mentioned
hisflat tire, and stated that while hewas waiting for the rain to clear, he fell asleep. Ex. A-1 at 176.



16 Masga asked Alcantara to describe the clothing he was wearing when he went to pick up
Cindy. After describing the items, Alcantara agreedto give the clothesto Detective Masga. While
Alcantarawas being interviewed by Lt. Palacios, Masgadroveto Alcantara s barracksto pick up the
clothes. Ex. A-1at 101-102. At 20:00 hours, Masga obtained a pair of blue jeans and a white shirt
with red deeves from Ms. Lozano, placed them in an evidence bag, and took the clothing to the
Detective Office for storage inthe evidence room. Later that night, Masga also obtained permission
from the owner of Viva Poker to impound the Suzuki. Ex. A-1 at 177. At approximately 2100
hours, Masga searched the Suzuki and confiscated a number of items bearing what he described as
possibleblood gains Id.

17 At 15:30 on Saturday, February 19, M asgaasked Alcantaraonceaganif he could speak with
him. Ex. A-1 a 179. Masga recdls telling Alcantaraagan that he was not under arrest, and that he
could leave whenever he wished. 1d. at 179. Masgadid not read the Defendant hisrights. Masga
maintains, however, that in response to questioning, Alcantara repeated the flat tire story, but later
provided a differert version of events once he confronted him with the Tinian Dynasty surveillance
tapes. Ex. A-1 at 179-180. According to Detective Masga, Defendant then admitted to having
picked up Cindy, but claimed to have dropped her off near the entrance because she needed to check
with her boyfriend. Id.

18 Masgamaintainsthat at 17:30 that evening, he told Alcantarato go home. Ex. A-1 at 180.

One hour later, however, Alcartara was still at the Detective Office waiting, he stated, for Eden
Lozano to finish her interview with Lt. Palacios. Id. Detective Masga then asked the Defendant to
talk with him once more. Detective Masga continued to question the Defendant about Cindy’s
whereabouts, and told him that following his review of Lozano’ s interview, he might call upon him
again. Id.

1 Later that evening, a approximately 2240 or 23:40hours Detedtive Magyareponded to a
complaint fromMs. Lozano for assault and battery againg Mr. Alcantara. Although Detective [p.4]

Masga maintains that he arrested the Defendant on the assault and battery charge and read him his
rights (Ex. A-1 at 180), there is no waiver of rights form refleding any such advisement in the file.
Detective Masga also indicates that when he arrested Alcantar a, he noticed a distinctive gold chain



ontop of acabinet, and that whenhe questioned Defendant about it, Alcantaraclaimed that the chain
washis. With Defendant’ s permission, M asgatook the chain to thePolice Stationfor further inquiry.
10 At 11:00 hoursthe following morning, February 20, Detective Masga telephoned the Gold
Mart and asked the owner whether he could identify the gold chain. Ex. A-1at 182. Woo Jin, the
owner, stopped by the Invegigaion Section and confirmed the chain was stolen from hisshop on
December 30, 1999. That same morning, Masga prepared and forwarded aRule 5 Complaint to the
court on the charge of assault and battery. When he did not receive a signed copy in return,® he
consulted withthe Officeof the Attorney General, and at 2100 hoursthat Sunday evening, Detective
Masga released the D efendant on the assault and battery case, and re-arrested him on charges of
burglary and theft (Ex. A-1 at 102, 182).

11  For the remainder of the day on Felruary 21, 2000 and until 2130 the following Monday,
there is no indication tha any further questioning of the Defendant transpired. At 2130 hours on
February 21, however, Defendant asked permisson to talk with his girlfriend because he had
something important to tell her. See Satement of Officer Peter B. Cepeda, Ex. A-1 at 47. Five
minutes later, Officer Cepeda approached the Defendant in the holding facility to find out why he
wanted to see or talk with hisgirifriend. 1d. Inresponseto Cepeda’ squestions, the Defendant stated
that he wanted to talk with his girlfriend about what really happened to Cindy on the night of
February 18,2000. According to Officer Cepeda, the Defendart told him that he knew who was
respongble for Cindy’ s disappearance and that after he poketo his girlfriend, he would then talk
to Officer Cepedaand would “cooperate and admit everything.” [p. 5]

12  Cepedaingststhat hetried to advise the Deferdant of his right to remain silent, but he was
unable to do so because the Defendant kept on talking. Cepeda therefore admits that neither he nor
anyone else advised the Defendart of his Miranda rights at that time.

113  Cepedafurther admits that Eden Lozano arrived at the police s ation at appr oximately 2230
hours that evening, and talked with the Defendant for approximately twenty minutes. Cepeda

% Detedive Masga indicates that the fax machinehad janmed, and that he learned on February 21 that the court had
infad executed abal order but could nat return it tothe Deective Officebecauseof the malfunctianing fax machine.
Ex. A-1at 182.



indicates that at approximately 2250 hours, and right after Lozano concluded her visit with the
Defendant, he went to check onthe Defendant. Cepeda made no attempt to read the Defendant his
rights, and insgsts that the Defendant willingly continued to tell him about wha had happened to
Cindy.

14 According to Cepeda, Defendant began talking threeminutes after L ozano departed, at 2253
hours. Defendart told Cepeda that on the night of February 18, 2000, he picked up Cindy in the
Tinian dynagy parking lot, and drove her from the lot to the coconut tree by the entrance, when she
directed him to sop. D& endant claimed that Cindy wanted totell her boyfriend that shewasplaning
to go to Viva Poker to gamble. Defendant stated that he let Ms. Yang out of the car and droveon
aloneto Viva (Ex. A-1 a 47). After he arrived at Viva, Cindy telephoned, asking once more for a
ridefromthe Dynasty. After picking her up, Defendant headed towardsVivaon the Broadway road.
It was at this point, Defendant claimed, that “Bong” flagged him near the Listo Print Shop. When
he pulled over, Bong opened the rear passenger door and got inside. Defendant told Cepeda that
Bong pointed a sarewdriver at him, and told him to make a U-turn and head south.

115 Defendant clamed tha near theintersection of Broadway and Pacifico A quiningoc (formerly,
the Islander Rent-A- Car office), Bong instructed the Defendant to turn right and park. Bong then
instructed the Defendant to get out of the car, and threaened that if he told anyone about what
transpired, he would kill the Defendant and his brother. According to the Defendant, Bong then
suffed paper in Cindy’smouith, tied her up, and Ieft her in the rear seat of the car. Bong removed
his jacket, directed the Defendant to put it on, tied the Defendant with rope, and placed him on the
[p. 6] ground. The Defendant claimed that after threatening again to kill him if he talked, Bong
stuffed paper in hismouth and placed himin the trunk of the automobile.

16  After driving around for several minutes, Defendant felt the car stop, and heard sounds like
“grunting or shouting.” Hethenclaimed to have hear d thedoor shut, after which the car again began
to move. Accordng to theDefendant, the car ssopped severa minuteslater. Bong then openedthe
trunk and removed him from the compartment. Defendant looked around, and noted the location.

He also noticed that Cindy was no longer inside the car. Ex. A-1 at 47-48.



17  Defendant told Officer Cepeda tha Bong then placed him in the front passenger seat and
returned to the Pacifico Aquiningoc building. Defendant clamed tha Bong thenremoved him from
the car and tied himto atree. Afterthis, Defendant claimed that Bong fled and disappeared. Ex. A-1
at 47-48. Officer Cepeda indicated that after the Defendant finished his statement, he requested a
paper and pen, and drew a sketch of where he, Bong, and Cindy went. 1d. at 48; see also Sketch
drawn by Defendant, Exhibit A.

118  Officer Cepedathen contacted Lt. Paacios, who subsequently cametothestation. At 00:05
Tuesday morning, February 22, Lt. Pdacios read the Defendant his rights in English. See Ex. A-1
at 20-21. In the ensuing Q & A that transpired at 00:25 that morning, Defendant responded
affirmatively to Palacios’ question asto whether he understood al of therightsthat werereadto him,
and that he wanted to speak with Lt. Palacios without having a lawyer present. Ex. A-1 at 21.
Althoughtherecord contains six pagesof typed questions and answers, the statement isunsigned and
no original handwritten version or audiotape was provided for review. SeeEx. A-1lat 21-27. Inthe
vergonof eventsrdayed to Lt. Palaciosthat evening, moreover, Defendant added several additional
facts.

119 Defendant claimed to have met Bong, who was driving Joseph Mendiola s pickup, when he
first picked up Cindy. According tothe Defendant, a this time, Bong remarked on how “nice’ his
passenger was and asked to borrow twenty dollarsfor gambling. Bongtold the Defendant hewould
wait for himin front of the barracks a Listo Print Shop. [p. 7]

21  After hepicked Cindy up the second time, Defendant stated that he droveto Bong' s barracks
to drop off thetwenty dollars. Bong then entered the vehicle, and sat inthe rear passenger seat next
to Cindy. At Bong' srequest, Defendant headed toward theformer Islander Rert-A-Car officeso that
Bong could borrow additional funds from hisboss. It was at this point, Defendant maintained, that
Cindy began to cry. Defendant told Lt. Paacios that Bong then brandished a screwdriver and
threatened to stab him if he moved.

7122 Defendant claimed that Bong proceeded to tie Cindy’s hands with a fishing rope, and
threatened to kill her if she screamed. Bong then confiscated the car keys, told the Defendant tolie
on the ground, and ordered him to open the trunk and renove papers which he then stuffed into



Cindy’ smouth. According to the Defendant, Bong kicked him inthe genitals, after which he almost
blacked out. After Bong directed Alcantara to put on Bong's jacket and tied him with a rope,
however, Defendant claimed that he did pretend to black out and hid under the vehicle. Bong pulled
himout, placed paper inside his mouth, and tied himto atree.

123 At thispoint, the Defendart clamed, Bong attempted to rape Cindy. After goproximately
thirty minutes, B ong untied the Defendant from the tree and returned him to the trunk. After driving
around for one hour, Defendant claimed to have heard the car door open. Defendant asserted that
at this point, Bong removed him from the trunk, and threatened to kill him and hisbrother if he ran
away. Bong then returned him to the trunk.

924  Frominsdethe trunk, Defendant claimed to have heard Bong hitting Gindy. According to
the Defendart, they proceeded to drive for a short time At thispoint, Bong order ed the Defendant
to get out of the trunk and watch for cars. Bong thentied himto thetrunk so that he would not run
avay.

125 Defendant told Lt. Palacios that he saw Bong walk into the jungle carrying some object on
his back. The Defendant also stated that he did not see Cindy. When B ong retur ned, he placed the
Defendart in the trunk, but immediately removed him and pushed himingde the back sat. Before
they |t the area, Defendant told Lt. Pdacios that Bong warned him once again not to tell anyone
about what had happened. When he agreed to remainsilent, moreover, Bong gave [p. 8] himthree
hundred dollars. They returned to the former | dander office, where Bong tied him to atree, placed
paper inhismouth, and poked a hole intheright front tire. D efendant clamed that when hewasable
to free himself, he walked to hisbarracks to find atool to change the tire.*

7126  Attheend of the interview, Defendant admitted providing investigaors with amap. See Ex.
A; Ex. A-1a 26. After one false start and with the assistance of the Defendant, the police located
the corpse at 0510 Tuesday morning, February 22, 2000 near an abandoned runway north of the

Tinian airport.

4 Defendant estimated arriving at his barracks at approximately 4:.00 am. After changing his tire, de droveto Viva
Poker to wash his hands and met up with Officer Kiyoshi who assisted him in tightening the bolts on the tire.
Defendant claimed that after returning to hisbarr acks, he removed Bong' sjacket and retur ned it to him. Hea sostated
that he used the maney obtained from Bongto play poker.



927  DPSkept the Defendant on Tinianall day on February 22, even though the court was open
for business. A Rule 5Complaint charging the Defendant in the murder and kidnaping of Cindy was
nevertheless forwarded by facsimile to the court and sgned. Opp. at 4. There is, however, no
indication that the Defendant was informed of the murder or kidnaping charges. Nor was the
Defendant brought to Saipanfor an initial appearance on these charges on Wednesday, February 23,
2000. Instead, he was interviewed at 11:30 that morning by Saipan DPS Sgt. Joseph Aldan and
Special Agent Richard Wallace of the FBI. See Ex. B.

928  Aldan’'sinitial interrogation of the Defendart |asted just five minutes. It was terminated
because Sgt. Aldanwould not proceed further without atranslator. After informing the D efendant
that he had been arrested on an assault and battery complaint and telling him that he was being
invedigated in connection withthereport of amissng person, Sgt. Aldanasked the Defendant certain
questions to estallish hiscommand of the English language. When the Defendant admitted that he
was not comfortable speaking or understanding English, and when he was unable to answer even
rudimentary questions about his educationa background and the location of his village, Sgt. Aldan
terminated theinterview a 11:35 and called for a translator.

129  There are seven audiotapes of the ensuing interrogation. Although the written Miranda
warnings preceding the quegtionng indicate that the Defendant was advised of hisrightsin [p. 9]
Tagalog, Sgt. Aldan never informed the Defendant of the Rule5 affidavit accusing him of murder,
or that he was even suspected, inany mamer, of someresponshility for Cindy’sdeath. During the
questioning, moreover, the Defendant appeared to indicate that he would have liked to talk to an
attorney prior to beng questioned. Sgt. Aldandid not terminatethe interrogation, but continued on
with the advisement of rights.

[1l. ISSUES
130  Whether al custodia statements should be suppressed because of an unnecessary delay in
bringing the Defendant before the court and /or because the Defendant was arrested and held for the

principd purpose of invedigating his part inHui Yang's murder.



31  Assuming, arguendo, that the detention of the Defendant was valid, whether the Cepeda
Statement, the Palacios Statement, and/or the Aldan Stat ement should be suppressed as products of
an invalid or involuntary waiver of hisMiranda rights.

132  Whether the Defendant, who was clearly in custody at the time at the time he made several
statementsto the police, was unlawfully interrogated in the absence of counsel, after he had requested
counsel.

133  Whether Defendant’ s statements should be suppressed because he was not notified of his

consular rights at the time of arrest, asrequired by Article 36 of the Vienna Convention.

V. ANALYSIS
A.

134  “A confessionisinadmissble if madeduring illegd detertion dueto failure promptly to carry
a prisoner before a committing magistrate, whether or not the ‘confession is the result of torture,
physical or psychological.” See Upshaw v. United Sates 335 U.S. 410, 413, 69 S.Ct. 170, 172, 93
L.Ed. 100 (1948). Conversely, a subsequent illegality will not render an already conpetent
confession invalid. See United States v. Leviton, 193 F.2d 848, 853 (2d Cir. 1951). When an
unlawful detention exists, “the evidence, however vauable, which isits fruit isunusable; if it does not,
then the evidence (if also uncoerced) is availalde, no matter how bitter the consequences for the
accusad.” Leviton, 193 F.2d at 854; see also Anderson v. Calderon, 232 [p. 10] F.3d 1053, 1071
(9" Cir. 2000) (appropriate remedy isthe exclusion of the evidence of the evidencein quedtion, if it
was the “fruit of the poisonous tree”). Accordingly, the court must firg determine if the failure to
present Alcantar ato thecourt in atimely manner violatesthe Fourth Amendment to the Congtitution.
If it did, then one or more of Alcartara’ s statements may have been unconstitutionally obtained.®

135 Asagereralrule, custodial statementsthat are voluntarily and knowingly madeareadmissible
when a defendant has been charged with acrimewithintwenty four hours of his arrest, and when his

probable causedeter minationisnot delayedfor the purpose of gathering additiona evidenceto justify

5 The parties have not raised, and thusthe court will nat address, any due pracess concernsor any vidation of Article
I, section 3 of the Commonwealth Constitution rai sed by what Defendant characteizesas an undulylengthy detention.



the arrest. Under 6 CMC 8§ 6105(a), an arrestee must be charged with a crime or released within
twenty four hours. Once a suspect has been charged, the police must bring him before the court
without unnecessary delay. SeeCom. R. Crim. P. 5(a). A suspect is*“charged,” moreover, when he
“isinformed of the accusation to be formally made against him and not [when] awritten complaint
or information has been filed with the court.” Commonwealth v. Aguon, Crim, Case No. 90-0008
(N.M.1.Sup.Ct.March 9, 1990). “Without unnecessary delay” meanswithin 48 hour s, absent abona
fideemergency or other extraordinary circumstances. See County of Riverside v. McLaughlin, 500
U.S. 44, 56, 111 S.Ct. 1661, 14 L.Ed.2d 49 (1991); Gersteinv. Pugh, 420 U.S. 103, 125, 95 S.Ct.
854, 43 L.Ed.2d 54 (1975). For purposesof Com. R. Crim. P. 5, “without unnecessary delay” means
that “anaresteeentitledto Com. R. Crim. P. 5 procedures shall be brought before a Superior Court
judgeat or before 9:00 a.m. at the next regular session of the court if he is ready for presentment at
atime other than when the court isin session.” Aguon, Slip Op. at 13.

136  Due to the holiday weskend, a complant was faxed to the on-call judge, who reviewed
whether there was probable cause to detain defendant on assault and battery charges within the
prescribed twenty four hours. Gerstein's requiremerts, were accordingy satisied. See Augon,
[p.11] supra. The fad that probable cause supported the intial arest, however, does not
automaticdly render the subsequent detention congtitutional. The subsequent arrest on February 20
onthe burglary char ge, when it was not knownwhether the court had signed the complairt for assault
and battery, does not invalidate the detention, given the identification of the gold chain by Gold Mart
owner Woo Jin. Inlight of the holiday weekend, the court findsthat custody was proper through the
end of the long weekend on Monday, February 21 and into the early morning hours of Tuesday,
February 22. In light of the subsequent filing of the Rule 5 complaint on February 22 and facts
reflecting that the Defendant was presented to the court on Thursday, February 24, the court camnot
rule, moreover, that the Defendant was detained illegally or that presentment pursuant to Com. R.
Crim. P. 5(c) was unduly delayed.

137  Assuming, arguendo, that the police refraned from bringing the Defendant to Saipan onthe
assault and battery chargeand held the Defendant on Tinianfor the purpose of obtaining aconfession

or further investigating the murder, the questioniswhether the Defendant canprovethat the time for



notifying Defendant of hisrights on the charges of murder and kidnaping was unreasonably delayed.
A number of courts have held in recent casesthat it isimproper to delay arragnment in order to
invedigate the suspect's participation in "additional aimes” (i.e, crimesthat were not the basis for
arrest). See United Statesv. Davis, 174 F.3d 941, 945 (8th Cir.1999); Willisv. City of Chicago, 999
F.2d 284, 289 (7th Cir.1993). But see United Satesv. Sholola, 124 F.3d 803, 823 (7th Cir.1997)
(Wood, J., concuring) ("l therefore regard the majority's satement ... that the police may always
hold anindividual ‘while invedigating other crimesthat he may have committed, so long asthey have
aufficient evidence to justify holding the individual in cugody inthe fird place' as incorsistert with
the holding of Willis."). See also Kanekoa v. City & County of Honolulu, 879 F.2d 607, 612 (9" Cir.
1989) (“"[T]he fourth amendment does not permit the police to detain a suspect merely to
investigae”). While theeisno question that it isinimical to the Fourth Amendmert for the police
to arres now and investigate later for [p. 12] probable cause, the court isnot convinced that thisis
what happened.® On February 19, the Government arrested Alcantara on charges of assault and
battery, only to release him and re-arrest him on charges of theft and burglary on Sunday, February
20. Monday, February 21, wasaholiday. OnTuesday, February 22, 2000, the Government prepared
a Rule 5 complaint for murder and kidnaping, but did not bring Alcantara before a judge until
February 24, approximately forty eight hours later. Because the defendant wasin custody legaly,
and becausg, as =t forth bdow, the Defendant made certain statements voluntarily, there was no

proscription preventing the police from talking with himabout Ms. Y ang's murder.

B.
38  The right to counsd recognized in Miranda is so inmportant to suspects in criminal

investigations that it "requirfes] the special protection of the knowing and intelligent waiver

5 Evenif we were toassume there was a "delay" in bringing Alcantara before ajudicial officer, the Defendant's case
fallswithin the Gerstein andMcLaughlinforty-eight hour limit for presumptivey reasonabl edetentions which means
that Alcantarahasthe burden of showing that such delay was unreasonable, i.e., that itwasfor thepurpase of gathering
additional evidence to justify the arrest, that it was motivated by ill will, or that it was "delay for delay's sake.”



standard." SeeEdwardsv. Arizona, 451 U.S.477, 483, 101 S.Ct. 1880, 1884, 68 L.Ed.2d 378 (1981).
Thus, only after asugpect effectively waiveshis right to counsel after receiving Miranda warnings
arelaw enforcement officersfreeto questionhim See North Carolinav. Butler, 441 U.S. 369, 372-
376, 99 S.Ct. 1755, 1756-1759, 60 L.Ed. 2d 286 (1979). To be knowing and intelligent, the “waiver
must have beenmade with afull awarenessof both the nature of the right being abandoned and the
consequencesof the decision to abandonit.” Moranv. Burbine, 475 U.S. 412, 421, 106 S.Ct. 1135,
89 L.Ed.2d 410 (1986). The court looks at the "totdity of the circumstances including the
background, experience, and conduct of defendart” in determining whether awaiver wasvalid. See,
e.g,, United States v. Binder, 769 F.2d 595, 599 (9" Cir. 1985). [p. 13]

139  Applying this test to the fads, the court finds the Palacios Statement (Ex. A-1 at 20 through
27) to be panyinvalid. Thewaiver of rightsformindicates tha the warnings were read to the
Defendant inEnglish. To obtana subsequert statement, Sgt. Aldanat |l esst attermpted to question
the Defendant about his capabilities in communicating in English. In contrast to Lt. Palacios,
however, Sgt. Aldan abruptly terminated the interrogation and promptly called for atrandator. The
audiotapes submitted tothe court, moreover, conclusively demondratethat Sgt. Aldan’s assessment
was correct: given the Defendant’ s patently limited knowledge of English, atranslator inauring that
the Defendant under stood his rights should have been provided. See United Satesv. Garibay, 143
F.3d 534 (9" Cir. 1998). Notwithstanding police insistencethat the Defendant knew enough English
to waive hisrights, the tgpesdemongrateotherwise. The Statement taken by Sgt. Aldan was obtained
after the Palacios Statement, and there are no facts even remotely suggesting that the Defendant
somehow lost whatever command he had of the English language by then. Accordingly, the court
findsthat Government’s failure to provide the Defendant with a trand ator proficient in Tagal og or
to otherwise establish aknowing and valid waiver of Miranda rightsrenders the Palacios Statement
conditutionally infirm. Consequently, any and all evidence obtained from this staement, including
the aleged showing to the police of the genera area in which the body was located, should be
suppressed.



40  When an arrestee volunteers a gatement, Miranda warnings are not required if thereisno
interrogation, or if the police ask only clarifying questions. See, e.g., California v. Ray, 13 Cal.4th
313, 914 P.2d 846 (1996). Although Officer Cepeda should have known that the statement he was
about to obtain from the D efendant could have been incriminating, nothing in Miranda prevents,

impedes, or discouragesaguilty person, even one aready confined, from freely admitting his crimes,

whether the confession relates to mattersfor which he isalready in police custody or to some other
offense. Ray, 914 P.2d at 859. “Any statement given fregly and voluntarily without any compelling
influencesis, of course, admissible in evidence. T he fundamental import of the privilege while an
individual is in custody is not whether heisallowed [p. 14] to talk to the police without the benefit

of warningsand counsd, but whether he can beinterrogated. Thereis no requirement that policestop
aperson who enters a policestation and states that he wishesto confessto a crime, or aperson who

cdls the police to offer aconfession or any other statement he desiresto make.” Miranda, 384 U.S.

at 478,86 S.Ct. at 1630 (footnotes omitted). Because the court concludes that the statement given
by the Defendant to Officer Cepeda was not elicited as a result of an interrogation, the Cepeda
statement and the drawing derived therefrom will not be suppressed.

41  Failureto adminiger Miranda warnings creates a presumption of compulson. See Oregon
v. Elstad, 470 U.S. 298, 105 S.Ct.1285, 84 L.Ed.2d 222 (1985). Thus, the extraction of anillegd,

unwarned statement or confessionfromadefendant raisesa rebuttable presumptionthat asubsequent

confession or statement, even if preceded by proper Miranda warnings could betainted bytheinitial

illegdity. Elstad, 470U.S. a 310; 105 S.Ct. a 1293. When a prior atement is actudly coerced,

the time that passes between confessions, the change in place of interrogations, and the change in

identity of the interrogators all bear on whether that coercion has carried over into the second



confession. Id. ” Anapplication of these factors to the instant case convinces the court that the Aldan
Statemert was entirely voluntary and is thus admissble. [p. 15]

42  Asaninitid matter, the court notesthat in contrast to the Palacios Satement, consgderable
time and care was taken by Sgt. Aldan to insure that the Defendant understood his rights. He
employed a Tagalog translator. He allowed the Defendant to ask, and he responded to, questions.
Unlikethe Palacios Statemert, moreover, Sgt. Aldan did not talk with the Defendart in the wee hours
of the morning; the advisement was given to the Defendant in the middle of the day, and at least one
and one hdf days after the Paacios Statement was obtained. There is no indication that the
Defendant was hungry, tired or otherwise deprived of anything. Thereisnothing that |eadsthe court
to believe that Alcantara’s statements on February 23, 2000 were influenced by the questioning of
Lt. Palacios.

143 Itistrue, as Defendant points out, that the waiver of rights form provided to the Defendant
in connection with Sgt. Aldan’s statemert was obtained after Aldan incorrectly stated that the
Defendant was still under arrest for assault and bettery, and that he was being questioned in
connection with the missing person complaint on Ms. Y ang. Defendant cites no authority, however,
requiring the court to rule that the Aldan satement should be rendered involuntary, simply because
asuspect is not told of the possible chargesagaing him, or whether the policeintendedto chargehim.

The court does not find that Sgt. Aldan lied to the Defendart or mislead hhm during the questioning.

” A number of courts have listed a host of additional fadors to assess whether a defendant's decision to give a
subsequent statement was "suffici ently an act of free will to purge the primary taint": (1) The use of coercive tactics
to obtain the initial, illegal confession and the causal connection between the illegal conduct and the challenged,
subsequent confession; (2) The tempord proxi mity of the prior and subsequent confessions; (3) The reading and
explanation of Mirandarightsto thedefendant beforethe subsegquent confession; (4) T he circumstances occurring after
thearrest and continuing up until the making of the subsequent confession i ncluding, but not limited to, thelength of
thedetention and thedepri vation of food, rest, and bathroom facilities; (5) The coercivenessof the atmospherein which
any questi oning took placeincluding, but not limited to, the pl ace wher e the questi oning occurred, the i dentity of the
interrogators, the form of the questions, and ther epeated or prolonged nature of the questi oning; (6) The presence of
intervening factors including, but not limitedto, consutations with counsd or family members, or the goportunity to
consult with coungel, if desred; (7) Thepsychological effed of having already confessed, and whether the defendant
was advised that the prior confession may not be admissitle at trial; (8) 8 Whether the defendant initiated the
conver sati on that |ed to the subsequent confesson; and (9) T he defendant's sobriety, education, intelligencelevel, and
experience with thelaw, as such factorsrelate tothe defendant's alility to understand the administered Mirandarights.
Id. at 919-20. No single fador listed above is deerminative E.g. Murrayv. Alaska, 12 P.3d 784, 790 (Alaska App.
2000); Tenn.v. Smith, 834 SW.2d 915, 919-920 (Tenn. 1992).



44  When a suspect requests counsd a any point during aninterview, he cannot be subject to
further gquestioning until a lawyer has been made available, or the suspect himself reintiates
conver sation. See Edwardsv. Arizona, 451 U.S,, at 484-485, 101 S.Ct., at 1884-1885. This"second
layer of prophylaxis for the Miranda right to counsd” is“designed to prevent police from badgering
adefendant into waiving hisprevioudy asserted Miranda rights." Davisv. United Sates, 512 U.S.
452, 458, 114 S.Ct.2350, 129 L.Ed.2d 362 (1994) (citations omitted). When, however, arequest
for an attorney is ambiguous or equivocal such that “a reasonable officer, in light of the
circumstances, would have understood only that the sugpect might be invoking the [p. 16] right to
counsel,” an interrogating officer isnot required to cease dl questioning. Davis, 512 U.S. at 459.8
145  Thecourt finds such asituation to exist inthiscase. Whenthe Defendant made the stat ement
to Officer Pascua, asto whether he should get an attorney, it was permissible for Sgt. Aldanto ask
clarifying questions. Sgt. Aldan told the Defendant that talking to an attorney was his decision.
Shortly thereafter, the Defendant indicated that he under stood, but stated further that he wanted to
talk totheinvestigators. Underthese circumstances, the interrogation need not have beenterminated,
and the seven audiotapes that followed need not be suppressed.

46  Assuming, arguendo, that the Defendant was not notified of hisconaula rightsat thetime of
arrest as required by the Vienna Convention on Consular Relations,” suppression is not the
appropriate remedy. See, e.g., United Sates v. Lombera-Camorlinga, 206 F.3d 882, 885 (9th
Cir.2000); United States v. Li, 206 F.3d 56, 60 (1st Cir.2000); United States v. Carrillo, 70
F.Supp.2d 854, 859 (N.D.I11.1999); United States v. Rodrigues, 68 F.Supp.2d 178, 183

8 “Of course, when a suspect makes an ambiguous or equivocal statement it will often be good poli ce practicefor the
interviewing officers to clarify whether or not he actually wantsan attarney. ... Clarifying questions help protect the
rights of the suspect by ensuring that he gets an attorney if he wants one, and will minimizethe chance of a confessi on
being suppressed due to subseguent judidal second-guessing as to the meaning of the suspect's statement regarding
counsd.” 512 U.S. at 462.

9 SeeVienna Convention on Cansular Relations, Apr. 24, 1963, art. 36(1)(b), 2LU.S.T.,77,100-01, 595 U.N.T .S. 261,
292 (ratified by the United Stateson Nov. 24, 1969)).



(E.D.N.Y.1999). Acoordingly, Defendant’sreques to suppresshis statementson thesegroundsshall
be denied.

CONCLUSION
47  Based upon the foregoing, the court makes the following rulings:
A. The Palacios Statement at Ex. A-1 at 21-27, made on February 22, 2000, including
dl evidencerdating to the dleged showing of the police of the general areain which
the body was located, shdl be suppressed. [p. 17]
B. The motion to suppress the Cepeda Statement and the Aldan Statemert is denied.

So ORDERED this_17 day of May, 2001.

s
TIMOTHY H. BELLAS, Associate Judge




