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PUBLICATION

IN THE SUPERIOR COURT
OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

COMMONWEALTH DEVELOPMENT CIVIL ACTION NO. 97-0341

AUTHORITY,

)
)
- )
Pantiff, )
) ORDER GRANTING PLAINTIFF'S

V. ) MOTION FOR SUMMARY JUDGMENT
)  ONPLAINTIFFSCOMPLAINT and
MANUEL A. TENORIO, MARTINA C. ; DEFENDANTS COUNTERCLAIM
TENORIO, ROSALIA T. SABLAN,
JOAQUIN A. TENORIO, JOSE A. )

)

)

)

)

TENORIO, and PEDRO A. TENORIO,
Defendants.

. INTRODUCTION
THIS MATTER came before the Court on May 21, 2001, in courtroom 205A at 9:00 am. on
Paintiff’'s Motion for Summary Judgment. F. Matthew Smith, Esq. appeared on behdf of Plaintiff
Commonwed th Development Authority (*CDA”). Perry B. Inos, Esg. appeared on behdf of Manud A.
Tenorio, Matina C. Tenorio, Rosdia T. Sablan, Joaquin A. Tenorio, Jose A. Tenorio, and Pedro A.
Tenorio. Having reviewed the documents on file and having heard the arguments of counsels, the Court
now renders its decision.
[I. BACKGROUND
OnJdune 7, 1983, the Economic Development LoanFund Board (“EDLF"), now CDA, extended
aloan to Defendants Manud A. Tenorio (“Manud”) and Martina C. Tenorio (“Martind’), husband and
wife (collectively “Defendants’), in the amount of $240,000. See PIs” Ex. A. As security for the loan,
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Defendants executed a promissory note promisingto repay the |oan plus 5% interest in monthly ingtaIments
beginning December 7, 1984, until the loanispaid infull on November 7, 2004. 1d. The promissory note
was secured by a loan agreement (see PIs’ Ex. B), afirg leasehold mortgage (see PIs” Ex. C), an
agreement to mortgage property (see PIs.” Ex. D) and a receivables and inventory security agreement (see
Ps’ Ex. E), which were dl dated June 7, 1983. On February 8, 1985, Defendants Manuel and
Martina were extended a second loan by EDLF in the amount of $31,556. See PIs.” Ex. F. As security
for the loan, Defendants executed a promissory note promising to repay theloanplus 5% interest in monthly
ingalments beginning August 8, 1985, until the loan is paid in full on July 8, 2000. Id. The promissory
note was secured by aloan agreement (see PIs” Ex. G), a second leasehold mortgage (see PIs” Ex. H),
an agreement to mortgage property (see PIs” EX. 1), arecelvables and inventory security agreement (see
Ps’ Ex. J), and a chattel mortgage security agreement (see PIs” Ex. K), which were al dated February
8, 1985.

On February 8, 1985, the Parties executed a consolidation of loans, mortgages and security
agreements. The consolidation combined the first two direct loans and the accrued interest for a new
principal amount of $284,354.76. See PIs’ Ex. L. The mortgages of the first two loans were dso
consolidated and Defendants Manud and Martina agreed to repay the new principa amount in monthly
ingtalments commencing Augugt 8, 1985, until the loan ispaid in full, on July 8, 2000. Id.

On June 24, 1985, EDLF extended athird |oanto Defendants Manuel and Martina inthe amount
of $50,000. See PIs’ Ex. M. As security for the loan, Defendants executed a promissory note promising
to repay the loan plus 5% interest in monthly ingtalments beginning December 24, 1985, until the loan is
pad in ful on May 24, 2000. Id. The promissory note was secured by aloan agreement (see PIs’ Ex.
N), athird leasehold mortgage (see Pls” Ex. O), an agreement to mortgage property (seePls” Ex. P), a
fee Imple mortgage (first mortgage) (see PIs.” Ex. Q), areceivablesand inventory security agreement (see
As’ Ex. R), and achattel mortgage security agreement (see PIs” Ex. S), which were dl dated June 24,
1985.

On June 24, 1985, the Parties executed amodification of consolidated mortgages. See FIs.” Ex.
T. The consolidetion combined the consolidated loans and the third loan and the accrued interest for a

new principa amount of $339,636.57. Id. The mortgages and liens were aso consolidated and
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Defendants agreed to repay the new principa amount inmonthly ingtalments beginning February 24, 1986,
until the loan is paid in full on May 24, 2000. 1d.

By June 1993, Defendants Manuel and Martina were seven months in arrears on their loan
payments. See Declaration of Joaquin Q. Dda Cruz, Exhibit CC at 3 (November 5, 1997)
(“Dedlaration, Exhibit CC”). To assst the borrowers, CDA revised the loan agreement. 1d. OnJuly 16,
1993, the Parties executed a Revison Agreement, which combined the existing principal amount and
accrued interest to make anew principa amount of $254,970.88. See PIs” Ex. U. Defendants agreed
to repay the new principa in monthly ingtalments beginning January 24, 1994, until the loan is paid in full
on May 24, 2000. Id. Pursuant to the Revison Agreement, Defendants agreed to make a monthly
payment of $1,500 from August through December of 1993. Beginning January 24, 1994, the payment
was to increase to $2,771.43 per month until the loan was paid in full. Id.

Defendants Manuel and Martina failed to make the full monthly payment of $2,771.43 asagreed
toin the Revison Agreement. See PIs’ Ex. CC). The last payment made by Defendants wasin May of
1994. Id. Asof November 26, 1997, Defendants Manuel and Martina owed a baance of $251,020.80
in principal, $40,047.30 in interest, and $2,759.49 for |late charges for atotal of $293,827.59. Id.

On April 2, 1997, CDA filed a complaint againg Defendants for foreclosure and specific
performance (“ Complaint”). CDA sought (1) ajudgment againgt Defendantsfor the principd,, interest and
late charges due under the loans, and (2) a foreclosure order for the mortgaged rea property pursuant to
2CMC §4537.

OnJune 10, 1997, Defendantsfiled their answer to the Complaint and a counterclam (“Answer”).
In their counterclaim, Defendants alege three causes of action: (1) breach of fiduciary duty pursuant to 4
CMC 88 10102, 10102(b)(1), 10102(b)(2), 10203(a)(21), 10406(a), and 10406(b); (2) promissory
representations/detrimental reliance/estoppd; and (3) breach of contract pursuant to 4 CMC 88 10102,
10102(b)(1), 10102(b)(2), 10203(a)(21), 10406(a), 10406(b).

OnJune 30, 1997, CDA fileditsanswer to Defendants’ counterclaim. CDA contendstheat it neither
breached any fiduciary duty owed to Defendants nor did it breach any contractud obligation it had with
Defendants. CDA further clams that the loans in question were given by and administered by EDLF,
whichoperated under adifferent set of statutory guidelines and regulations. The statutory guiddinescited
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by Defendants were fird effective on May 31, 1985, as statutory provisions of the Commonwedth
Development Authority Act of 1984, 4 CMC 88 10101-10601, (“Act”), after the loans were made and
the supporting documents were executed.

OnNovember 5, 1997, CDA filedaM otionfor Summary Judgment onits Complaint and a hearing
was scheduled for December 17, 1997. On December 9, 1997, Defendants Manuel and Martina filed
their response. On December 12, 1997, CDA filed its reply memorandum.

On December 17, 1997, the Court granted Defendants' request to continue the matter to January
7, 1998 s0 asto allow the Parties to settle the matter. This matter was continued numerous times since
December 17, 1997 until the motion was taken off caendar by CDA. On April 11, 2001, CDA filed a
notice of hearing on its Mation for Summary Judgment, which was scheduled for May 7, 2001. At the
May 7, 2001 hearing, the Court continued the matter to May 21, 2001 at 9:00 am.

1. 1ISSUES

1. Whether CDA is entitled to summary judgment on its Complaint for foreclosure and specific
performance wherethereis no dispute that Defendants Manud and Martina defaulted on three promissory
notes which were secured by aloan agreement.

2. Whether the Commonwed thDevel opment Authority Act of 1984, 4 CMIOGE8, 16181d be

applied retroactively.

3. Whether afiduciary relationship exists between CDA, aslender, and Defendants Manuel

and Marina, as borrowers.

4, Whether Defendants detrimentally relied on a CDA promise that it woul dtgediotines and

obligations stated in 4 CMC 8§ 10102, 10102(b)(1), 10102(b)(2), 10203(a)(21), and
10406.

5. Whether a contract existed between CDA and Defendants so as to compel CDA to

comply with 4 CMC 88§ 10102, 10102(b)(1), 10102(b)(2), 10203(a)(21), and 10406.

IV. ANALYSS
A. Sandard for Mation for Summary Judgment

The standard for summary judgment is set forth in Rule 56 of the Commonwedth Rules of Civil
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Procedure. Rule 56(a) provides: [a] party seeking to recover upon aclam ... may . .. move with or
without supporting affidavits for asummary judgment in the party’s favor upon dl or any part thereof.”
Com. R. Civ. P. 56(a).

Rule 56(c) continues:

The judgment sought shal be rendered forthwith if the pleadings, depositions, answersto

interrogatories, and admissions on file, together with the affidavits, if any, show that there

iSno genuine issue as to any materid fact and that the moving party is entitled to judgment

asamétter of law.
Com. R. Civ. P. 56(c). Onceamovant for summary judgment has shown that no genuine issue of materid
fact exigts, the burden shiftsto the opponent to show that suchanissue doesexis. Rileyv. Pub. Sch. Sys,,
4N.M.1. 85, 89 (1994). In consdering amotion for summary judgment, the tria court must review the
evidence and inferencesinlight most favorabletothe non-moving party. Estateof Mendiolav. Mendiola,
2N.M.I. 233, 240 (1991).

B. Bantiff’s Motion for Summary Judgment on Complaint for Foreclosure and Specific

. Peformance . . :
Inthis case, CDA contendsthat there are no genuine issues of materia fact asto CDA’sComplaint

agang Defendants. Defendants Manud and Martina admit that they were extended aloan by EDLF in
the amount of $240,000 on June 7, 1983. See Defendant’s Response to Plaintiff’s First Set of Request
for Admissons a 1 1 (August 22, 1997) (“Defs’ Admis); Answer at § 12, which corresponds to
Complaint at 1 12; Complaint, Exhibit A. DefendantsManuel and Martinafurther admit that they executed
an Agreement to Mortgage propertyondune 7, 1983. SeeDefs” Admis. a 9§ 4; Answer a 18, which
correspondstoComplaint at  18; Complaint, Exhibit D. Defendants Manud and Martina admit thet
they were extended asecond loan by EDLF in the amount of $31,556 on February 8, 1985. See Answer
at 1120, which corresponds to Complaint at 1 20; Complaint, Exhibit F. Defendants Manue and Martina
further admit that they executed an Agreement to Mortgage property on February 8, 1985. See Answer
at 126, which corresponds to Complaint at ] 26; Complaint, Exhibit I.

Defendants Manuel and Martinaadmit that they were extended athird loan by EDLF inthe amount
of $50,000 onJune 24, 1985. See Answer at 1] 30, which corresponds to Complaint at § 30; Complaint,
Exhibit M.. Defendants further admit that they executed an Agreement to Mortgage property on June 24,
1985. See Answer at 1 36, which corresponds to Complaint at 9 36; Complaint, Exhibit P.
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Although Defendants deny not making the monthly paymentsthey agreed to make pursuant to the
promissory notes and loan agreement, Defendants Manud and Martina were seven (7) monthsinarrears
by June 1993. See Declaration, Exhibit CC at § 3. Moreover, CDA’s records indicates that the last
payment made by Defendants Manuel and Martinawas made in May of 1994. See Declaration, Exhibit
CC. Defendants have failed to produce evidence to the contrary.

C. Plantiff’s Motion for Summary Judgment on Defendant’ s Counterclaim

In their counterclam, Defendants dlege three causes of action: (1) breach of fiduciary duty; (2)
promissory representations/detrimental reliance/estoppel; and (3) breach of contract.  Specificaly,
Defendants contend that CDA breached itsduty by: (a) not taking over the maintenance and operation of
the daughterhouse and not having it USDA certified; (b) not causing athird party to operate and maintain
the daughterhouse and not having it USDA certified; (c) not dlowing Defendant Manuel to operate the
daughterhouse and not having it certified by USDA,; (d) omitting to act and alowing the daughterhouse to
be closed down; (€) faling to take the immediate and necessary steps to reopen and re-certify the
daughterhouse; and (f) failing to render competent advice and financid assistance to the Department of
Natural Resources inthe maintenance and operation of the daughterhouse so that the daughterhouse could
be certified by USDA and to maintain its certification.

CDA, on the other hand, contendsthat it neither breached any fiduciary duty owed to Defendants
nor did it breach any contractua obligation it had with Defendants. CDA further dams that the loansin
guestion were given by and administered by EDLF, which operated under a different set of statutory
guiddines and regulations. CDA’s pogtion is that the Satutory guiddines cited by Defendants were first
effective onMay 31, 1985, as statutory provisons of the Commonweslth Development Authority Act of
1984, 4 CMC 88 10101-10601 (“Act”), after the loans were made and the supporting documentswere
executed. Therefore, the statutory provisons are ingpplicable in this case.

1. Effect of the Commonwealth Development Authority Act of 1984

In determining whether CDA is entitled to summary judgment on Defendant’ s counterclaim, the
Court mugt firs determine whether the Act gppliesto theloans at issue. In the case a bar, Defendants
Manud and Marting, in their counterclaim, cite statutory provisions of the Act. CDA contends that such

statutory provisons do not apply in this case because the loans extended to Defendants Manuel and
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Martinawere pursuant to a prior statute.

A generd rule of statutory congtruction favors prospective application of datutes. See Matthies
v. Positive Safety Mfg. Co., 628 N.W.2d 842, 850 (Wis. 2001); Travisv. Preston, 643 N.W.2d 235,
240 (Mich. Ct. App. 2002); Acad. of Charter Sch. v. Adams County Sch. Dist., 32 P.3d 456, 466
(Colo. 2001); Hatley v. City of Union Gap, 24 P.3d 444, 447 (Wash. Ct. App. 2001); Frank W. Lynch
& Co.v. Flex Tech., Inc., 624 N.W.2d 180, 182 (Mich. 2001). Despite this preferencefor prospective
gpplication a satute may be applied retroactively in three Stuations.

Fird, retroactivity is appropriate when the Legidature has expresdy or impliedly manifested its
intention that a statute be applied retroactively. See Fasching v. Kallinger, 546 A.2d 1094, 1096 (N.J.
Super. Ct. App. Div. 1988). “ Thisexpressionof legidative intent may be either expressed, that is, stated
in the language of the statute or inthe pertinent legidative history, or implied, thet is retroactive application
may be necessary to make the statute workable or to give the most sensible interpretation.” 1d.

Second, a court may apply a statute retroactively if the statute is andiorative or curative. “The
amdiordive exception gppliesonly incrimind law . . . . The ‘curaive exception comes into play when
a Statute amends a previous law which is unclear or which does not effectuate the actual intent of the
Legidature in adopting the origind act.” 1d. (citations omitted).

Thethird Situationindicating retroactive gpplication, focuses onthe expectations of the parties. “ In
the absence of a clear expression of legidative intent that the statute is to be applied prospectively, such
consderations as the expectations of the parties may warrant retroactive application of a statute.” 1d.
(citations omitted).

But even if one of these circumstances exigts, a statute will not be given

retroactive gpplication if to do so would result in manifest injustice to

apaty. The essence of thisinquiry is whether the affected party relied

to hisor her prgudice, on the law that is now to be changed as a result of

the retroactive application of the statute, and whether the consequences of

this reliance are so deleterious and irrevocable that it would be unfair to apply
the Statute retroactively.

Id. at 1096.
Applying these principlesto the present case, the Court concludesthat the Legidature intended that

the Act gpply to loans entered into before the effect date of the statute, May 31, 1985. The express
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language of the Act statesthat “[ijmmediately uponMay 31, 1985, no obligations, pledges, encumbrances,
loans, expenditures or disbursements of any assets of the EDLF shdl be made except pursuant to the
[Act].” 4 CMC §10308(c). Assuch, the Court finds that the loans extended by EDLF to Defendants
Manuedl and Martina are subject to the provisons of the Commonwealth Development Authority Act of
1984.

2. Fiduciary Relationship between CDA and Defendants Manudl and Martina

The second inquiry is whether the statutory provisons cited by Defendants in their counterclam
gve rise to a cause of action againg CDA. In the first cause of action, Defendants assert that CDA
breached its fiduciary duty to them pursuant to 4 CMC 88 10102, 10102(b)(1), 10102(b)(2),
10203(a)(21), 10406(a), and 10406(b). Specificaly, DefendantsManue and Martinaclaim that pursuant
to statutory provisons listed above, CDA has a statutory and/or fiduciary duty to provide al necessary
assistance to them in the piggery operation, induding but not limited to providing technical assistance,
providing additiona financial assstance, marketing advice, rescheduling of any obligation, revisng
governmental condraints, and al that is necessary for the return of its funds in the financing of the piggery
operation. See Counterclam at 1 34. CDA, on the other hand, denies that the statutory provisonsin
question create afiduciary relationship between CDA, aslender, and Defendants Manuel and Marting, as
borrowers.

Generdly, there are two types of fiduciary rdationships: (1) those specificaly

created by contract or aformd legd rdationship such as principa and agent,

attorney and client, trust and trustee, guardian and ward and (2) those implied

in law due to the factua Stuation surrounding the transactions and relationships

of the parties to each other and to the questioned transaction.

Production Credit Ass n of Lancaster v. Croft, 423 N.W.2d 544, 546 (Wis. Ct. App. 1988) (citing
Denison Sate Bank v. Madeira, 640 P.2d 1235, 1241 (Kan. 1982)).

In this case, the Court finds that the legd rdaionship between CDA and Defendants Manuel and
Martina is as lender and borrower. See Complaint, Exhibit B, G, and N. The Court further finds no
evidence that the Parties contractualy formed a fiduciary reationship between CDA, as lender, and
Defendants Manud and Martina, as borrowers. A review of the promissory notes and loan agreements
executed by the Parties does not expresdy state that afiduciary relationship existed between the Parties;

nor do the Parties assert that a contractud fiduciary relationship existed. Furthermore, generdly, the
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relationship betweenlender and borrower isgenerdly not afiduciary one, but is one governed by freedom
of contract. See Needhamv. Provident Bank, 675 N.E.2d 514, 521 (Ohio Ct. App. 1996); Capital
Bank v. MVB, Inc., 644 So. 2d 515, 517 (Fla. Dig. Ct. App. 1994); Farm Credit Serv. of Michigan's
Heartland, P.C.A. v.Weldon, 591 N.W.2d 438, 447 (Mich. Ct. App.1998); Merch. & PlantersBank
of Raymond v. Williamson, 691 So. 2d 398, 404 (Miss. 1997); United Jersey Bank v. Kensey, 704
A.2d 38, 45 (N.J. Super. Ct. App. Div. 1997).

However, afiduciary relationship may be implied in law between lender and borrower, “when a
borrower demonstratesthat alender acted as financid advisor toasubservient borrower and the borrower
relied onthe lender’ sadvice.” Production Credit Ass nof Lancaster, 423N.W. 2d at 547 (citing Bahls,
Termination of Credit for the Farm or Ranch: Theories of Lender Liability, 48 MoNT. L. Rev. 213,
231-32(1987). “Factorsacourt cons derswhen determining whether borrowersare subservient generdly
include the borrower’ s age, menta capacity, hedlth, education, and degree of business experience.” 1d.
“The courts also focus onthe degree to whichthe subsarvient party entrusted hisor her affairsto the lender
and reposed confidencein the lender.” 1d. Here, the Court concludes that the language of 4 CMC
8§ 10102, 10102(b)(1), and 10102(b)(2) do not create a fiduciary relationship between borrower and
lender nor do the statutory provisions give rise to acause of action for breach of fiduciary duty. Thefirgt
dtatutory provision that Defendants cite, 4 CMC § 10102, provides that “[t]he purpose of the [CDA] is
to simulate economic development of the Northern Mariana Islands.” 4 CMC § 10102. The next
provison Defendants cite, 4 CMC 8 10102(b)(1), provides that the purpose of the Development
CorporationDivisonof CDA dhdl be: “[t] o identify, formulate, initiate, timulate and facilitate businessand
commercid enterprises, with specid emphasis on agriculturd and marine resources, manufacturing and
processing activities, import substitution, export development, and responsible use of indigenous raw
materids.” 4 CMC § 10102(b)(1).

Subsection10102(b)(2) further providesthat the purpose of the Devel opment CorporationDivison
of CDA ddl be: “[t]o identify, formulate, initiste, Simulate and fadilitate busness and commercial
enterprises where a service necessary and vitd to economic development is required, or where profit
incentives are not sufficient to attract [g private sector investor.” 4 CMC § 10102(b)(2).

A basic principle of gatutory congtruction is that “language must be givenits plain meaning. When
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language is clear, [the court] will not congtrue it contrary to itsplanmeaning.” Kingv. Bd. of Elections,
2N.M.1. 398, 403 (1991). It appears that the plain meaning of the said statutory provisions describethe
“purpose’ of the Development Corporation Divison of the CDA. The Court finds no language cresting
afiduciary duty onthe part of CDA to carry out the purposes set out in4 CMC 8§ 10102(a) and (b). Even
if these statutory provisons creete a statutory duty on the part of CDA, the Court concludes CDA has
fulfilled its gatutory duty pursuant to 4 CMC § 10102(b)(1) to “dimulate . . . busness and commercid
enterprises, with specia emphasis on agriculturd . . . resources” which arguably includes a piggery
business. The Court further concludes that CDA fulfilled its duty pursuant to 4 CMC § 10102(b)(2) to
“dimulate and facilitate business and commercid enterpriseswhere . . . profit incentives are not sufficient
to attract [a] private sector investor” by extending three loans to DefendantsManuel and Martinato start
apiggery busness.

The Court further concludes 4 CMC 8 10203(a)(21) does not create afiduciary duty owed to
Defendants Manuel and Martina by CDA. Pursuant to 4 CMC § 10203(a)(21), which provides that
subject to any limitationset forthinthe Act, the authority shdl have those powers reasonably necessary and
incidentd to the fulfillment of its purposes, incdluding but not limited to the powers “[t]o provide technical
assistance, supervison, or management counseling, and other services in connection with the financing of
any project or undertaking.” 4 CMC 8§ 10203(a)(21). Based onits plain meaning, this provison grants
CDA certain enumerated powers necessary to accomplish its purposes, subject to limitations set forth in
the Act. The Court finds no language creating a fiduciary duty to carry out these powers. The Court
further finds no language creating a mandatory statutory duty to carry out these powers. However, even
if there was a statutory duty to provide such assistance, the Court finds no evidence that Defendants
Manue and Martina either requested such “technical assistance, supervison, or management counsding”
in connection with their piggery business or were denied such assstance by CDA.

Defendants Manud and Martina further assert that 4 CMC 8§ 10406(a) and (b) create afiduciary
duty onthe part of CDA for the benefit of Defendants. Subsection 10406(a) providesthat: “[t]he authority
may at itsdiscretion provide project guidance to any undertaking financed entirely or inpart by the authority
through periodic vidts by authority staff and through regular flow of reports from the borrower of other
persons recalving suchassistance.” 4 CMC 8 10406(a). Based onitsplain meaning, the Court concludes
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that pursuant to 4 CMC 8 10406(a), CDA may provide “ project guidance” at itsdiscretion. “Theword
‘discretion’ meanswhat is just and proper under the circumstances, and is not aword for arbitrary will or
inconsderateaction.” Moore v. City of Corpus Christi, 542 S\W.2d 720, 724 (Tex. Civ. App. 1976).
Discretionary acts arethoseinwhichofficids must exercise "judgment or discretion.”  Johnson v. Minn.,
553 N.W.2d 40, 46 (Minn.1996). Applying these principles, it gppears that CDA may at its" discretion”
provide project guidanceto its borrowers pursuant to 4 CMC 8§ 10406(a). Morever, the Court findsno
language creating a fiduciary duty nor any language cregting a mandatory statutory duty on the part of
CDA. Assuch, the Court further finds that Defendants Manuel and Martina failed to meet their burden
of establishing that CDA breached its duty to Defendants.

Thelagt satutory provisonthat Defendants Manuel and Martina citefor the propositionthat CDA
breached itsfiduciary or statutory duty is4 CMC 8§ 10406(b). The statute in question provides that:

When it gppears that a project or undertaking financed by the authority may be less than

viable, the authority shdl attempt to hep overcome such difficulties, if it determines that

such help islikely to be effective. Such hdp may include rescheduling of any obligation,

additional finencd assstance, strengthening of management, revison of government

congtraints onthe success of suchproject or undertaking, remova of technica deficiencies

inany process, and marketing advice or assistance. The authority when necessary and

appropriateto preserve the authority’ sinvesment shdl take physical control of the project

or undertaking, in such manner [ag] it deems adequate.
4 CMC 8§ 10406(b). Based on the plain meaning of said statute, the Court concludes that the phrase “if
it determinesthat suchhep islikely to be effective’ of the first sentence of the statute suggeststhat CDA’s
datutory duty, if any, isdiscretionary in nature. As such, whenaproject or undertaking may be less than
viable, the Court finds that CDA’s satutory duty to “ attempt to help overcome such difficulties’ requires
adetermination by CDA that “such help islikely to be effective” 4 CMC § 10406(b).

Similarly, the last sentence of 4 CMC 8§ 10406(b) further creates a discretionary duty on CDA.
It reads “[t]he authority when necessary and appropriate to preserve the authority’ s investment shdl take
physca control of the project or undertaking, in such manner [ag] it deems adequate” 4 CMC 8§
10406(b). The Court findsthat the phrases*“when necessary and appropriate’” and “in such amanner [as]
it deems adequate” suggest the discretionary nature of the last sentence of 4 CMC § 10406(b). The Court
further find that 4 CMC 8§ 10406(b) neither creates a statutory nor fiduciary duty on the part of CDA to

act for the benefit of Defendants Manue and Martina
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Evenassuming that CDA’ sdutiespursuant to 4 CM C 8§ 10406(b) are not discretionary, the Court
concludesthat CDA satisfied itsduty to Defendants Manud and Martina pursuant to 4 CMC § 10406(b).
When Defendants Manud and Martina experienced difficultieswiththe piggery, CDA assisted Defendants
Manuel and Martina by extending additiona loans in February and June of 1985 for atota of three loans.
See Complaint, Exhibit A, F, and M. Further, CDA consolidated the existing loans to assst Defendants
in meking timdy ingalments on the loans. See Complaint, Exhibit L and T. Moreover, in 1993, CDA
asssted Defendants by rescheduling the installments on the loans, by extending a Revison Agreemernt,
which combined the principa baance with accrued interest to make anew principa balance and monthly
ingdlment. See Complaint, Exhibit U.

Pursuant to the statutes enumerated above, Defendants Manuel and Martina contend that CDA
breached its fiduciary or statutory duty by: (a) not taking over the maintenance and operation of the
daughterhouse and not having it USDA certified; (b) not causing athird party to operate and maintain the
daughterhouse and not having it USDA certified; (c) not dlowing Defendant Manuel to operate the
daughterhouse and not having it certified by USDA; (d) omitting to act and dlowing the daughterhouseto
be closed down; (e) failing to take the immediate and necessary steps to reopen and re-certify the
daughterhouse; and (f) failing to render competent advice and finandd assistance to the Department of
Natural Resources inthe maintenance and operation of the daughterhouse so that the daughterhouse could
be certified by USDA and to maintain its certification. See Counterclam at § 48.

In essence, it appears that Defendants Manud and Martind s clam against CDA isthat CDA’s
duty asalender includes loaning money; extending project guidance; taking every measure to ensure that
the borrower’s business venture is successful; and if not, take over the business venture and make it
successful so that borrower canmaintain his obligation to pay back the loan. Based on the plain meaning
of 4 CMC §§10102, 10102(b)(1), 10102(b)(2), 10203(a)(21), 10406(a), and 10406(b), the Court finds
that these statutes do not create a fiduciary duty on the part of CDA. The extent of the
relationship between lender and borrower is delimited by the promissory note. See Martinez v. Assocs.
Fin. Serv. Co. of Colo., Inc., 891 P.2d 785, 788 (Wyo. 1995). Such acontractua relationship between
lender and borrower traditionaly imposes duties upon the lender “no higher thanthe mords of the market

place” 1d. Courtshavegenerdly refused to hold alender liableto its customer, reasoning that aborrower
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cannot abandon dl caution and respongbility for his own protection and unilaterally impose a fiduciary
relationship on another without a conscious assumption of such duties by the one sought to be held liable
asafidudary. SeeProduction Credit Ass nof Lancaster, 423 N.W.2d at 547-48. Severa courtshave
noted that it “would be anomaous to require the lender to act as afiduciary for interests on the opposite
sde of the negotiating table’ because the lender and borrower positions are essentialy adversarid. See
Kenswy, 704 A.2d at 44; Paradise Hotel Corp. v. Bank of Nova Scotia, 842 F.2d 47, 52 (1988);
Weinberger v. Kendrick, 698 F.2d 61, 79 (2d Cir. 1982). Therefore, agenera presumption isthat the
“relaionship betweenlenders and borrowers is conducted at arms-length, and the parties are each acting
intheir own interest.” Kensey, 704 A.2d at 44.

Basad on these principles, the Court further finds the absence of afiduciary relationshipbetween
CDA and DefendantsManuel and Martina. The Court finds no evidencethat aconfidentia or specid trust
relaionship existed between the Parties. See Salemv. Cent. Trust Co., N.A., 657 N.E.2d 827, 830
(Ohio Ct. App. 1995) (in which the court defined a fiduciary relationship as “one in which specid
confidence and trust is reposed in the integrity and fiddity of another and there is aresulting position of
superiority or influence, acquired by virtue of this specid trust”). The Court finds no evidence that CDA
advised or influenced Defendantsto ther detriment or that CDA took advantage of Defendantsthroughout
the life of theloan. See Production Credit Ass'n of Lancaster, 423 N.W.2d at 547 (“Manifest in the
exisence of a fiduciary relaionship is that there exists an inequality, dependence, weakness of age, of
mental strength, business intdligence, knowledge of facts involved, or other conditions giving to one an
advantage over the other.”). Here, Defendant Manuel mgored in anima husbandry and graduated from
the University of Hawali with abachelor of sciencedegreeinagriculture. See Defendants Admissons a
11115, 16 (August 22, 1997). After college, the U.S. Trust Territory Government in Mguro employed
Defendant Manuel asan agriculture extensonsupervisor for four years. Id. at 1118, 19. The Court finds
that Defendant Manue possessed the educationa background and experienceinthe fidd of agricultureand
animd husbandry necessary to establishand operate a piggerybusnessventure. Assuch, the Court further
finds no evidence that inequdity, dependance, weakness of busness intdligence or any other condition
gving CDA an advantage over Defendants. Defendant Manuel was in a better pogition to operate the
piggery busness, as CDA isin the business of lending money not operating business ventures.
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3. Promissory Representations/Detrimenta Reliance/Estoppdl

Inthe second cause of action, Defendants daimthat CDA promised that it would performitsduties
and obligations stated in 4 CMC 8810102, 10102(b)(1), 10102(b)(2), 10203(a)(21), and 10406. See
Counterclam at 141. Moreover, Defendants claim that based on CDA’spromises to perform its duties
and obligations pursuant tothe enumerated statutory provisions, Defendants borrowed atotal of $321,556
from CDA and mortgaged certain properties and executed promissory notes to secure the loan. See
Counterclaim at 1 42.

“The elements of promissory estoppel are: (1) aclear and definite agreement; (2) proof that the
party urging the doctrine acted to its detriment in reasonable reliance on the agreement; and (3) afinding
that the equities support enforcement of the agreement.” Hulse v. First Interstate Bank of Commer ce-
Gillette, 994 P.2d 957, 959 (Wyo. 2000). Inthe caseat bar, the Court finds that Defendants failed to
prove the elements of promissory estoppd. The Court findsno evidence of aclear and definite agreement
between the Parties that CDA would performitsalleged statutory duties pursuant to enumerated statutory
provisons. The Court further finds no evidence that Defendants acted to its detriment in reliance on any
agreement between the Parties. The Court finds that there is no agreement to enforce. As stated earlier,
the Parties' rdationship isaslender and borrower. TheParties' reationship isgoverned by the promissory
note and loan agreemen.

The essentiad elements to state a detrimenta reliance theory of recovery are: “ (1) arepresentation
by conduct or word; (2) judtifiable reliance thereon; and (3) achange of positionto one's detriment because
of therdliance” Martin v. Schluntz 589 So. 2d 1208, 1211 (La. Ct. App. 1991). Similarly, the
Court finds that Defendants falled to prove the dements of detrimentd reliance. The Court finds no
evidencethat CDA represented, by conduct or word, that it would comply withany aleged statutory duty
clamed by Defendants. The Court further finds no evidence that Defendants changed their position onthe
loansto their detriment, based on their reliance on any CDA promise to perform.

4. Breach of Contract

In the third cause of action of the counterclaim, Defendants contend that CDA expressy and
impliedly agreed with Defendants that it would comply with CDA'’ s duties and obligations pursuant to 4
CMC 88 10102, 10102(b)(1), 10102(b)(2), 10203(a)(21), and 10406. See Counterclam at 1 47.
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Specificdly, Defendants assert that CDA materially breached its obligations to Defendants by: (a) not
taking over the maintenance and operation of the daughterhouse and not having it USDA certified; (b) not
causng athird party to operate and maintain the daughterhouse and not havingit USDA certified; (c) not
dlowing Defendant Manuel to operate the d aughterhouse and not havingit certified by USDA; (d) omitting
to act and alowing the daughterhouseto be closed down; (€) failing to take the immediate and necessary
steps to reopen and re-certify the daughterhouse; and (f) failing to render competent advice and financia
ass stanceto the Department of Natural Resources in the maintenance and operation of the daughterhouse
50 that the daughterhouse could be certified by USDA and to mantainitscertification. See Counterclam
at 748.

Inresponse, CDA contendsthat Defendants’ third cause of action fails to state adamuponwhich
relief can be granted. Specificaly, CDA contends that, dthough the third cause of action is based upon
abreach of contract, there are no alegations of a breach of any provision of the various loan documents
executed by the Parties. Ingtead, CDA clamsthat the third cause of action repeststhefirst cause of action
by addressing various statutory violations.

The essential dementsin asuit for breach of contract are: (1) that avaid contract exigs, (2) that
the plaintiff performed or tendered performance; (3) that the defendant breached the contract; and (4) that
the plaintiff was damaged as a result of the breach. See Southwell v. Univ. of Incarnate Word, 974
S.W.2d 351, 354-55 (Tex. App. 1998). Inthiscase, the Court finds no evidence that the Parties entered
into a contract where CDA agreed to comply with CDA’s aleged duties and obligations pursuant to 4
CMC 88 10102, 10102(b)(1), 10102(b)(2), 10203(a)(21) and 10406. As such, the Court finds that
Defendants Manue and Martinafailed to establish that acontract existed let done that CDA breached the
contract.

V. CONCLUSION

For the foregoing reasons, the Court hereby GRANTS Faintifff CDA’s motion for summary
judgment. NOW THEREFORE, IT IS ORDERED that Plantiff have ajudgment against Defendants as
follows

1. Forjudgment againgt DefendantsManud A. Tenorio and Defendant MartinaC. Tenorio, jointly
and severdly, for the principal sumof $251,020.80, plus accrued interest of $31,406.83, pluslate charges
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of $2,440.22, plus any additiond amount of accrued interest and late charges that accumulate between
March 11, 1997 and the date of judgment, with interest on the total amount, from the date of judgment,
at nine percent (9%) per annum, and for attorney fees and codts of suit;

2. That the mortgaged real property, as particularly described in paragraph thirty-seven (37) of
the Complaint, be ordered sold at a public auction, in the manner prescribed by 2 CMC § 4537;

3. That the mortgaged |leasehold interest, as particularly described in paragraphs seventeen (17),
twenty-five (25), and thirty-five (35) of the Complaint, be ordered sold at a public auction, in the manner
prescribed by 2 CMC § 4537,

4. That pursuant to the executed agreements to mortgage property, the real property described
in paragraphs seventeen (17), twenty-five (25), and thirty-five (35) of the Complaint, be ordered divided
and partitioned and the divided interest of Defendants Manud A. Tenorio and Martina C. Tenorio be
ordered sold at a public auction, in the manner prescribed by 2 CMC § 4537,

5. That the mortgaged chattels and other collateral be ordered immediately seized and sold,
pursuant to law, by Plantiff;

6. That any party to this action be alowed to become a purchaser a such sdes;

7. That the proceeds of the salesbe applied asfollows, and in thefollowing order: (1) to the costs
of sales; (2) to the costs of the auit, including attorney fees; and (3) to the amount due as detailed inthe first
paragraph of the conclusion; and,

8. That Plantiff be alowed to execute against Defendants Manudl A. Tenorio and Martina C.

Tenorio for any deficiency which may remain after gpplying dl the proceeds of the sdes.

SO ORDERED this 24th day of January 2003.

19
VIRGINIA S. SABLAN-ONERHEIM, Associate Judge
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