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FOR PUBLICATION

IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
COMMONWEALTH OF THE NORTHERN Criminal Case No. 02-0156

MARIANA ISLANDS,
ORDER GRANTING MEDICAL
Plantiff, HISTORY RECORDS REQUEST

V.

SHI XUAN LIU and GUO LONG WANG,
Defendants.

. INTRODUCTION

THISMATTER came before this Court for a hearing on Defendant Wang' srequest Regarding
Release of Medical Records, on July 30, 2003. The Commonwedth was represented by Assgtant
Attorney Genera Grant Sanders. Defendant Shi Xuan Liu was represented by Tim Farrell.  Defendant
Guo Long Wang was represented by Jennifer Ahnstedt. This case wasorigindly presided over by Judge
Onerheim. This Court having read the pleadings and heard the arguments of counsal now renders its
decison.

[I. FACTS

The Information in this case dleges varied counts of assault and battery, including aggravated
assault and battery, aswel as other connected offenses. Per written order by Presiding Judge Narga, the
partieswere ordered to submit findings of law and conclusons of fact. See Reply to Objectionto Request
for Court Order Regarding Waiver of Medica Privilege (hereafter “Reply”) a 3. In response to that
Order, Defendant Wang submitted a Brief Regarding the Release of Medicd Hedlth Information on July
14, 2003.

On May 5, 2003, the alleged victims, Zhong Li and Liu Ying, were served with subpoenas to
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appear at ahearing on May 7, 2003. 1d. Judge Nargja advised each individud of ther rights regarding
arequest for accessto their medical records. Id. They were advised spedificaly that the Commonwedlth
did not represent them in this matter, that they could hire an attorney to aid them in preventing access to
their records, and the next court date where an appearance was required in order to prevent access to
those records. 1d. at 4.

Ms. Liuobtained the services of Anthony Long, who informed Defense Counsel that accessto her
medical records would be permitted. Id. Mr. Li could not be located, but was served with notice at his
place of business and at anaddress provided indiscovery informetion. 1d. Supplemental notice was al'so
provided to Ms. Liu, who as Mr. Li’s girlfriend, had frequent contact with him. Id. Mr. Li has ether
refused to acknowledge the notice, or does not want the information rel eased.

Therecordsinquestionarehdd at the CommonwedthHealth Center (heresfter “CHC”). Through
the Attorney Generd’s Office, CHC has asserted that privacy interests prevent the release of medical
record information.

[11. DISCUSSION

The Defendants purpose for seeking the information in questionisthe relation of injuriessustained
by Mr. Li during the incident, to previousinjuries. The Defendant seeks the following: release of medica
records pecificaly related to trestment for injuries sustained in the incident, release of medica records
reveding pre-existing injuries which impact the victims dams, and an order dlowing the Defendant to
interview hospital personnd connected to the incident without violating any privilege or privacy concerns.
See Reply at 1-2.

There are two centra issues present in the arguments submitted by the parties. Does
Commonwedth law recognize a physcian-patient evidentiary privilege, suchthat it prevents release of the
information? Do Commonwedth and Federa privacy law prevent CHC, as custodian of the hedth
records, fromrdeasing the information? Asasubsidiary question, can this Court protect Mr. Li’s privacy
interest by reviewing the records in camera and determining their relevance to the Situation without
disclosing ingppropriate information?

Thereisonly one Rule of Evidence deding with testimonid privilege, which sates

Except as otherwiserequired by law or the rules of the Commonweath Court, the
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ivilege of awitness, person, government or politica subdivisonthereof shall begoverned
y the principles of the commonlaw asthey may be interpreted by the courts of the United
State and of the Commonwedth in the light of reason and experience.

Com. R. Evid. 501. Rule501 isessentidly identicd to its counterpart federd rule. Consultation of federd
rule counterpart interpretations can be highly persuasive. Tudelav. MarianasPub. Land Corp., 1N.M.I.
179, 184 (1990).

The question then becomes, does either the Federal Rules of Evidence or federd common law
recognize aphyscian-patient privilege? The United State Supreme Court dedlt withtheissueinan ancillary
manner in Jaffee v. Redmond, 518 U.S. 1, 116 S. Ct. 1923, 135 L. Ed. 2d 337 (1996). Jaffee
concerned the recognition of the psychotherapist-patient privilege rdying heavily on the Advisory
Committee Report to Fep. R. Evip. 501.

[The] questioniswhether aphys cian-patient privilege can or should be recognized
as a matter of federd law after Jaffee. On the one hand, the Court distinguished the
physician-patient relationship from the psychotherapi-patient relationship onthe ground
that confidentid communications are more criticd to the latter relationship than to the
former. On the other hand, virtudly every state has legidatively recognized a physcian-
paient privilege and this factor was important to the Court's recognition of the
psychotherapist-patient privilege in Jaffee. But then again, the physician-patient privilege
was not one of those recommended by the Advisory Committee, and the Court found this
factor rdlevant in Jaffee aswdll. Inthe end, it seems unlikdy that Jaffee can be used as
a springboard to establish a federa physician-patient privilege, which has not yet been
recognized by any Federa Court.

A find question about the scope of Jaffee revolvesaround the fact that the Court
adopted the psychotherapist-patient privilege inacivil case. Inacrimind case, where a
prosecutionwitness has made statementsintherapy, the andysis might have to be different
due to the crimind defendant's congtitutiona rights to confrontation and an effective
defense. The Second Circuit, before Jaffee, adopted a psychotherapist privilege but hed
that the star prosecution witness records of psychiaric commitment were nonetheless
subject to disclosure and use by the criminal defendant in cross-examination. InreDoe,
964 F.2d 1325 (2d Cir. 1992). That Court wasclearly concerned that the privilegewould
unduly restrict the defendant’s ability to cross-examine the witness. Thus, the Jaffee
Court's promulgation of an absolute privilege must be tempered by congtitutiona
consderationsin criminal cases.

STEPHEN A. SALTZBURG ET AL., COMMENTARY TO FED. R. EvID. 501, Psychotherapist-patient and
related privileges (2003). A baance between the need for the privilege and the defendant’ s need for the
evidence will have to be made, especidly wheneements of the crime charged rel ate specificdly to the type
of injury aleged. Here, the Defendants are charged with Aggravated Assault and Battery, whichrequires
“[a person commits the offense of aggravated assault and battery if he or she causes serious bodily
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injury, purposely, knowingly or recklessy.” 6 CMC 8§ 1203(a) (emphasis added). The Defendants must
have accessto the medica informationin order to properly prepare a defenseinthe Stuation. Information
is the cornerstone to preparation, denia of which would be tantamount to ignoring congtitutiona process.
“In[the American] adversary systemfor determining guilt or innocence, itisrarely judtifiable for prosecution
to have exdusve accessto astorehouse of rlevant fact. Exceptionsto this are judtifiable only by clearest
and most compdling consderations.” Dennis v. United States, 384 U.S. 855, 843, 86 S. Ct. 1840,
1851, 16 L. Ed. 2d 973, 985 (1966).

The Commonwed thhas not yet created astatutory grant of the physician-patient privilege. Without
aclear common law judtification for that testimonid privilege, the privilege should not be extended where
the Defendants' interests are potentially severely harmed. While the common law may eventudly create
atestimonid privilege, one cannot be employed hereto prevent disclosure of reevant medicd information.
Common law judtification as stated by the Commonwealth is focused on privacy law, rather than the
exigence of aprivilege. The discussion therefore turns to the question of whether a privacy interest can
aufficiently prevent disclosure of medicd information materid in acrimind case?

The CNMI Condtitutionguaranteesaright to privacy for individudsinthe Commonwedth. N.M.I.
Congt. art. 1, 810; seealso 1 CMC § 9903. Asevidence of thisright and support for itsproposition, the
Commonwealth cites the 1976 analyss of the Commonwedth Condtitution. That andys's statesthat any
suchright, while guaranteed, is not absol ute and should beappropriately bal anced againg the public interest
in protecting the hedlth, safety and wefare of the community. ANALYSISOF THE CONSTITUTION OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS (Dec. 6, 1976) at 24-26. To overcome the
right of privacy, acompdling interest mug be established. This Court has difficulty ascertaining amore
compdling right thana defendant’ sright to access to information in acrimina prosecution. Defendantsin
crimind prosecutions have a long-standing right to access of medical information. Com. R. Crim. P.
16(a)(1)(D).! The purpose of this disclosure requirement is to ensure that the defendant has adequate

! Rule16 provided in pertinent part:

Upon request of the defendant the government shall permit the defendant to inspect and copy or
photograph results or reports of physical or mental examinations, and of scientific tests or
experiments, or copies thereof, which are within the possession, custody, or control of the
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notice so that the defense may obtain its own expert or conduct its own tests to check the findings and
conclusons of the Government’s experts or to develop an effective strategy for cross-examination of
government witnesses. Medicd records information in this instance would not be solely limited to the
immediate examination surrounding the incident. If there are pre-existing injuries, those too would be
relevant.

The Hedlth Insurance Portability and Accountability Act of 1996, 42 U.S.C. § 300gg, et seg.,
(herefter “HIPAA”) dictates certain guiddines concerning the release of personal medica hedth
information. The HIPAA Privacy Rule gives individuds a fundamenta new right to be informed of the
privecy practices of their hedlth plans and of most of tharr hedlthcare providers, as well as to be informed
of their privacy rights with respect to their persond hedth information. As part of the HIPAA extension
of federdly protected privacy rights, the individud in question is to receive appropriate notice of such
disclosureprior to that action. Defense counsd made several attemptsto serve Mr. Li persondly. Notice
was a so twice afforded to the Commonwesal th through two separate hearings. The Privacy Rule generdly
permits covered entities to disclose protected hedth information in the course of any judicid or
adminigraive proceeding in response to a court order, subpoena, or other lawful process. See45 C.F.R.
§ 164.512(€) (2003). CHC, for the purposes of the HIPAA, is a covered entity. Any privacy interest
must yield to an order of this Court.

While certainly a privecy interest exigts in the Commonwedth, and that right is one that this Court
affords the utmost regard, privecy interests must yield in crimina cases, as they do in civil cases when
medica conditions are at issue, to the countervailing interest of defendant’s need for information. That
informationis potentially exculpatory, or conversdy inculpatory. From either determination would spring
adefendant’ s theory on how to defend his or her case.

To properly protect Mr. Li’s privacy interests, this Court orders that the rdevant documents be
turned over to this Court forincamerareview. This Court will provide a determination asto itsfindings.

Upon that determination, if the reviewed documents are relevant to this prosecution, the Defendants will

government . . . which are material to the preparation of the defense. . . .
Com. R. Crim. P. 16(a)(1)(D).
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have the opportunity to review the documents themsdlves.

Asregarding theissue of the waiver of privilege, the Defendants are entitled to interview medica
personnd relating to the specific incident in question.  The Defendants are not entitled to interview any
medica personnel regarding pre-existing injuries until this Court has made a determination that those
documents are in fact relevant to this prosecution.

IV. ORDER

CHC, through counsdl, Assstant Attorney General Deborah Knapp, is ordered to submit to the
Court any documents relating to pre-existing injuries connected to, or rlevant to, Mr. Zhong Li’sinjuries
arigng from the incident on or about January 21, 2002, within seven (7) days after receipt of this Order.
Uponreview of those documents, in camer a, the Court will make a determinationasto their relevancy and
informthe partiesasto thosefindings The Defendantsare entitled to interview medical personnel involved
in the preparation of the report previoudy submitted to the Defendants. The Defendants at this stage are
limited to interviewing medical personnd reaing only to those documents. Onceadeterminationismade
the partieswill be notified and may proceed accordingly.

SO ORDERED this Sth day of October 2003.

el
David A. Wiseman

Associate Judge




