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FACTS I 

1 '  ! c r s a  s u p e r v i s o r  2nd i . 1 ~ 6 2  s, p a r t  o f  t h e  o r l g i ~ a l  cons t ruc"Lo! .  
i i  
i, 1 :  c o n t r a c t .  The p r o v i s i o n s  o f  t h i s  document i n c l u d e d  one t h a t  

1 :  

- 
n-e 1 . 1 ~  -k s i n g u l a r  i s  used a l t k ~ o u g h  t h e  cor?,plaint  naixes a n  

; ' . 2 2  V i d u -  1 
A . ,  - 2 -  a n d  two companies.  I t  i s  a i i e g e d  t h a t  t h e  companies  . , a r e  just n e z e s  unjer - ; : ~ ~ c k i  tl-:c i n d i v i d u a l ,  Delf in D, E b e t u e r ,  
o p t r a t e s  a r i d  6 ~ f e n d c ~ t  does n o t  d e r ~ y  t h i s .  Thus tkle p a r t y  

.. . being suea : s f  f o r  all p r a c t i c a l  p u r p o s e s ,  D e l f i n  D .  Ebetuer. 









1 I in-,plied w a r r a n t y  of  m e r c h a n t a b i l i t y  t h z t  i s  g i v e n  w i t h  any  s a l e  

I of  consumer goods.?/ 1 5  U .S .C .  S 2308. 

1 ;  T h e  a p p l i c a b l e  p a r t  of 1 5  U . S . C .  S 2 3 0 8  p r o v i d e s :  
I 
I 

The p i s i c t i f f  has  d e f i n e d  t h e  m t e r i a l s  used t o  

1 1  
i c o n s t r u c t  he r  h o u s e  a.s "consu;fier p r o d u c t s "  v i t h i n  the ~ e a n i n ?  
1 1  
1 1  

I ,  r ~ f  the Act i n  o z c e r  t o  t r i g g e r  i t s  a p p l i c a t i o n  t o  her  c a u s e  of 
1 ,  

I 
I z/ 

il comply ~ i t . k  E -  o!:rligatior! under t h e  F,ct o r  under ar, imp l i e*  
~ ~ ~ r r z n t y ,  w r i  t t e r !  k ; ~ r r ~ ~ n t > -  o r  s~rvice c o n t r a c t .  ii . 7 -  

1 ;  1 I 
! ~ 3 /  -- i:  5 ~ P IC  g 2314 cro~:ides t h a t  a  w a r r h n t y  t h a t  gocds  s h a l l  
I m e r e b a n t a b l e  i s  inyj l ied i.r! a c o n t r a c t  f o r  t h e i r  s z l e  i f  t h e  

i l  s e i i e r  i z  a merchant x i t h  r e s p e c t  to goods of c h a t  k i n d .  
I :  



" ( e )  The coveraqe  of  b u i l d i n g  
T I - f e r i a l s  #La L. whiet ~ . z e  not s e p a r a t e  items cf 
e q u i p x e n t  i s  bosed on t h e  n a t u r e  of t h e  
p u r c h , : ~ :  t-e.csaction. 3 a n z l y s i s  cf t h e  
t r a n s a c t i o n  will d e t e r m i n e  whether  t h e  goods 
a r e  rezl o r  p ~ r s o n a l  p r o p e r t y ,  The nunerous  
p r o d u c t s  which g o  i n t o  t h e  c o n s t r u c t i o n  of  a 
corlsumer d w e l l i n g  Ere  all conssmer prcjducts  
i I --, , sold " o v e r  t h e  c o u z t e r ,  " a s  by hardb;e.re 

. . ..* .-l 2 n d  b u i i a i n g  sup~ly r e t z ~ i e r s .  T h i s  i s   so 
t r u e  \.:here 6 cCrisumer c o n t r a c t s  f o r  t h e  
purchzse cf' s;ch ~ i a t e r i a l s  i r i  f.3nv-cc-l i on  . - 
i 1 : i t b  t j; i ~ ~ p r o v e e e n t  , r e p a l r r  - .  C1r 

Pi ,,? - - -- r - c ; ~  2. f 1~2";. j jr: o I B ! : o ~ ~ e  (fc):: ':. ,<. c 2 ' i ; 1 € 

. i s  s i d i n q ,  r o o f i n 9 ,  
a - s t o r n  n o  rerrio5eling) . I?owever, v:here 

such p r o d u c t s  a r e  a t  t h e  t i m e  of  s a l e  
i n t e g r a t e d  i n t o  t h e  s t r u c t u r e  of a d w e l l i n g  
t h e y  a r e  no t  consumer p r o d u c t s  o s  t h e y  
c a n n o t  be p r a c t i c a l l y  distinguishes f r o ~ r ,  
r e a l t y .  r-, iilus, L for example, t h e  beams, 
w a l l t o t i r  6, b;ir ipc * - 4 ~  p l u x b i n g ,  windows, 
r o o f i n g ,  and o t h e r  s t r u c t u r a l  components of 
a &:eilinq are not consumer p r o d u c t s  vhen 
k L i ~ ~ y  L & r e  sclc a s  p a r t  of  r e a l  e s t a t e  covered  
by a w r i t t e n  war rzn ty .  



(f) In t h e  c a se  ~ ? : s r e  a consuse r  cofitr,c:kc 
t - -  
V: i t t i  ;s. I t o  c o ~ s t r u c t  a hone, a . - - - .  s~~b~,taiit~ai. a : ? a ~ t . i o i l  tc; a o f  o r  o t ) ; e ~  
r e ~ . l t y  ( s u c h  a s  a gz rage  o r  an in- ?round 
swimming  p o o l )  t h e  b u i l d i n g  m a t e r i a l s  t o  b e  
used a r e  no t  consumer p r o u u c t s ,  kithotigii  
t h e  m a t e r i a l s  a r e  s e p a r a t e l y  i d e n t i f i a b l e  a t  
t h e  ti -me t h e  c o n t r a c t  i s  made, i t  i s  t h e  
i n t e n t i o n  of t h e  p a r t i e s  t o  c o n t r a c t  f o r  t h e  
c o n s t r u c t i o n  of r e a l t y  which will i n t e g r a t e  
t h e  component m a t e r i a i s ,  O f  c o u r s e ,  a s  
no ted  above, any s e p a r a t e  items of e q u i p r n e ~ t  
;- ,>, r, 1.- ;.:e z t t ; c i i e i  t c :  c;jc.13 r cc , , l t  \ ;  - I - -  

G %: !; :-: :: ;-: r:! (2 , 
01 I J U ~ J ~ ~ ~  u n d e r  E l i t  h C t .  *' 16 C . E  ,kt, 5 
70C.lle)-(f) (1989). 

- 
The: Res ta tement  i s  maze a p p l i c a b l e  i n  "ie CIJFSI by 

7 CI*,iC 5 3 4 0 1 .  





- ,  - 
 eve^ if the defendant" expert had not change3 his 

- ,  
0 . 1  1-ec;aro.i,r>g t1;e C T E C ~ S ,  t!ie cocrt f i r i d s  no b ; s i s  fcir the 
i ~ f e n d a z t  k assertion as to their origin, In his a~ls~~:~r to the 
pl~intiff's complaint, the defendant c l a i ~ s  thst the cracks in 
the concrete of plaintiff 's home resulted from an earthquake 
. . J ~  i..i~ich o c c i i ~ r e r '  scaetirne in I.:arcil of 19ee, The defendant 
hss not introduced an j7  seisrzic repcrts or z.riy other evidence to 
back up its clair, that such a tremor occurred. 



c o n c r e t e  roof  slcb, T h e  plaintiff" expert tescifi~d a f t e r  

first-hanc ctzervation c h a t  the seepage  wzs due to a 

combination of a "soft" concrete roof slab and t$e p o n d i n g  of 

wate r  on the roof of the house. See discussion, infra. The 

faulty loqic of this explanation becomes appzront w h e n  one 

6 . t t s z 2 t s  t o  C C C G ~ . ~ ~  fcr rne water  stzins cn the -,- ~ a i i s  an6 

- .  ceiling of the p:zintifffs home as r e v e z l e m ~ n  ~I-aintiff's 

aiso testified that this softness ~ ~ . u s e  the roof  s i a b  to seep 

xater 2 r e e u c e d  its overa;l strength,/ Zhe soft condition 

p r o v i d e .  See Kagofr2 v .  Dexapon,  C i ~ i i  Action No. 81-0677 (NX? 
2ist. Ct. April 19, 1963), 



cf t;-,c: ci",r;cr-t~ r o p f  sl?:k-, i~ z v l o l a t i o r !  o f  p'2S 5 G ( l 3 - 3 , 3 ( f )  

- ~ 7 ,  p i i l - n t i f f ' s  r x p p r t  t.:estimor;y z i s o  r - 9 - - - -  -, i / c G l e d ,  a r d  

t h e  de fendan t  a d n i t t e d  i n  t h e  p r e t r i a l  a d m i s s i o n s ,  t h a t  t h e  

plhint-ff's r o a f  has  no s l o p e  to i t .  T h e  p l a n s  an6 

s p e c i f i c a t i o n s  each c a l l  f o r  d i f f e r e n t  s l o p e s .  The p l a n s  czli 

f o r  a s l o p e  of  l / 8  inch  pe r  f o o t  and t h e  s p e c i f i c a t i o n s  c a l l  

7 c, . * ~  .'L,- ;/$ i rLc t -  per f 0 n L m  T.!-,c c : ~ j ~ . ; : a ~ - ~  .... -r ,q . r r -- i :  t::: r. F + ;t T I  $ ,  t ! : :  ~ l c r i .  

r c z t l r ~ u ! e ? t  a r d  is E ciezrr c5e;:iatio:-! frcr-! " i e  ccc?ritrs,ct. terr;::~. 

rr - - - ,  . ,ne aei:e:';(jsnt s ; ; o ~ T ; ~ . s s Q ~ ~  afid t i j s  t€stirihoy>;\7 c t  t-l 7 '  
A. .- .!. 

show tb !& doxi;nspouts atop t h e  r o a f  . n o t  flcs3 w i t h  the 
a. - 

~ o o f ' s  s : i z f3ce  a s  r e q u i r e d  by t h e  drawing i n  S e c t i o n  5 A-? c f  

: the plsns. The cc.r;binz.kion s f  no roof  s l o p e  cyid t - , ~  
I I  

do icspou t  r i s u l t s  i.n t h e  p o ~ d i n ?  of  t h e  wa te r  up t h e  l ~ v e :  
I 

, o f  t l : t  dcr -nspout r  b e f o r e  i t  d r a i r i s  o f ;  t h e  p i a i r i t i f f ' s  ro :>fsz /  
I 

I 
1- 17 a i: defendan t  lias aw- . '  d and the trial t e s t i m o ~ y  

I! 

; of t h e  p l a i n t i f f ' s  home. "he p l a i n t i f f ' s  exper t .  t . e s . t i f i e d  thst  

c o r ~ d i t i o r ~  i s  ?% - , , ~ i o l a t i o n  o f  KPS S 603-1, s u p r a .  

- 1  

i - 
The defendant  c j . & i ~ s  t h ~ t  t h e  pondiny of  wa te r  on 

tkle p l a i n t i f f ' s  roof  i s  t h e  r e s u l t  of  d e b r i s  on t h e  roo: 
c l o g g i n g  t h e  downspouts.  The c o g r t  c o n s i d e r s  t h i s  u n l i k e l y .  
P7 .L r , t  o n l y  t c s t i ~ o n y  i support o f  t h i s  c l a i m  i n d i c a t e d  tkle 

presence of soda c a n s  a t  t h e  bottom of t h o  dowrispouts x h i c h  i r~ 
~ . r ; y  even t  were riot l a r g e  cr,otigh t o  c l o g  t h e  downspouts.  







I n  h c r  thirc cause of a c t i o n ,  the p l ~ i ~ t i f f  hll-eces i 

?his court foilowe3 t h c  majority of jurisdictions IE 

of l;&bitzbilit~7 exists to protect purchasers a n <  owners of ncl;  I 1 



r iot ion t h a t  a c o n t r a c t o r  i r r lp l ied iy  r e p r e s e z t s  t h k t  t h e  house 

v i i l  be e r e c t e d  i n  a rezsori6bi.y workrrianlike rilanner ;;.rid w i l l  be 

r o ~ s o n a b l y  f i t  f o r  h s b i t a t i o n .  Sh ippe r  v .  L e v i t t ,  4 4  N.J. 70, 

2 0 7  k .2d 3 1 4 ,  3 2 5  ( 1 9 6 5 ) .  

C0I:SUI":EIR PROTECTION ACT 

I n  her fourth c z u s e  of a c t i o n  t h e  p l a i n t i f f  a l i ec je s  

o r  corrmil.rceE of which t h r e e  a r e  a p p l i c a k , l e  t o  tl-AE- i n s t a r i t  c k s e :  

i. / -- 
iT ine . 6 c P e n d a n i  c s s e r t s  t h a t  L 1~ 

L , , ~  p:;;rrar,ty .-, - A. : 
- ,--,. . * L - b . :  7 : 
: <. . i c rec-sci:;j 2 ~ 5  j 3 0: ,]  \ i P  pi^::^; t l ?  of i c r l  sc;: c t ic , : - : z  
zj>e oriiy Q ~ P ]  i e s  t o  b u i l d e r - v e n d o r s  of  ; 0 r 1 c t  
c o r : t r a c t o r s  ~ h o  coLsCLruct ! ~ O F I ~ S  on t h e  o w n e r ' s  p r o p e r t y  a s  t k e  
defendan t  d i d  i n  the i n s t 6 , n t  c a s e .  T h e  w a r r a n t y  of 
h c b i t a b i l i t y  I s  t h e  z a j o r i t y  rule. Shelid, The I n p l i e d  Warranty 
of  H a b i t a b i j  ity: :<EX I m p l i c a t i o n s ,  Kec;  A p p l i c a t i o n s ,  ti Real 

C C  - +  30' , a L a L e  1 . 2  ,,-, 22: ( 1 2 8 0 ) .  Even if i t  \:ere not  t h e  majority - 
rule, i t  i s  t h e  r u l e  i n  this j c r i s d i c t i o r , ,  Moreover, t h e  
- . -. x c r r a n t y  of h a b i t a b i l i t y  t i p p l i e s  equa1:y t o  a  b u i l d e r  such a s  
t h c  d e f e n d a n t  who c o n s t r u c t s  a  hguse on t h e  owner ' s  p r o p e r t y  
a n d  a bu i lde r- vendor  who c o n s t r u c t s  homes on l a n d  h e  i s  



purchases cr lesses g30ds or services 
- 

~zploynent by another person of a r ~ t h n d .  - - .  
&ct o r  p r c c t i c e  decl~red unlawful by Section 
51C3..,." ( e m p h a s i s  a d a e d } .  

n- r e  is n in7pliod represe~tation in every conticct 

for c o r k  or services t t h t  t k e  work or services will be 



1 1  c o n s t r u c t i o n  c o n t r a c t  w i t h  t h e  d e f e n d a n t .  The fact t h a t  t h i s  

1 r e p r e s e n t a t i o n  of k;orkmanlFke c o n s t r u c t i o n  was f a l s e  i s  
I '  / e s t t b l i s h e i  by t h e  c o u r t ' s  f i n d i n g s  i n  t h e  d i s c u a s i o r  of t h e  

I . , 
v en :c :. , PC ,-. of r c o n c t r u c t i o r .  of ;;~.;c::-~i--f f F  s- f.ct::.& j 

. - v;oiates S e c t i o n  5 1 0 3 i c )  arid ( g j  s f  t h e  Act .  

I k e  d e f e n c ~ ~ ' ,  ; ;rgucs t h ~ i r .  ';kie cons-;;rr j $-c;; 
I i 

d o i s  noc a p p l y  under t h e  c i r c u m s t a c c e s  of  t h i s  c s s e .  T?E 1 
I '  i 4 defendan t  f o c u s e s  h i s  crgumsnt  s o l e l y  on t h e  p l a i n t i f f ' s  c l a l r ,  , 

I 
t h a t .  the defendan t  t o l d  h e r  t h e  p r o b l e ~ . s  a t  h e r  house s e r ~  

- 
I i 

~ , , j . n o r  5.26 n o t  s e r i o c s .  K h i l e  tl-iis s taterr tent  was made r : ~ l l  1 
I e i t t r  t h e  p e r f ? r r a n c t  of s e r v i c e s  f o r  t h e  p?a in : i f f ,  t 5 e  cour;  

finds t h z t  t h e  r e p r e s e n t a t i c n  c z s  i n  f a c t  f a l s e  and r e l a t e s  I 

back t o  t h e  s e r v i c e s  performed under t h e  c o n t r a c t .  The c c s r t  
I 

- - 

! 
I 
E '... r i ,c i co:-j::;ucrs 6:; z: ~ : L L E L  ~ ; f  1.~;- t l r ~ t  ~ G C : I - :  - - 

- - . , . - l c _  E :  i:1:1 c,f Sec i io r*  5 L [ i 3  (r ;  of L ~ E  J .c t ,  

I 

i 
1 DANAGES 
it 

i Eases on t h e  f o r e g o i n s  f i n d i n s s  of f a c t  a c d  

I 

/ / c o ? c l c s i o r i s  of is5$!, t h e  p l a i n t i f f  i s  e n t i t l e d  t o  r e z o v c r  a l l  

I '  
I o u t- of- pccke t  Expenses p r o x i m u t e l y  c a u s e d  by t h e  d e f e n d a n t ' s  I 



(1) O u t - o f - p o c k e t  E x p e n s e s  . . . . . . . . . . . . . .+.-$ 2 , 5 0 0 . 0 0  

( 2 )  C o s t  o f  R e p a i r  
(a) C o n c r e t e  c r a c k s ,  p a i n t ,  w i n d o w s  

d o o r s ,  l o c k s ,  t i l e s ,  e t c . . . . . . .  .... 2 0 , 0 0 0 . 0 0  .............................. ( b )  R o o f  0 , 3 0 0 . 0 0  . . . . . . . . . . . . . . .  ( c )  T e r m i t e  E r a Z i c a t i o n  9 0 0 . 0 0  
(61 r - , y . ,  (2) 1 i:r,eirs l o d c . i : . i  ~t , 

hocel uuring r e p a l r  - 1 4  d a y s  
2.t $ 9 0 . 0 0  per d ~ . ; . ~  . , . , , , , . , . , , , , , i , 2 6 0 , 3 5  

entitled t o  her r e a s s r c i b l e  a t t o r r : e y l s  f e e s  a n 5  ccists. ?-", 1 i 
i 

a n  e \ : a rd  by f i l i n g  h e r  r e g u e s t  a n d  a f f i d a v i t  f o r  c o s t s  an6  f e e s  I 

T h e  p ; a k n t i f f ' s  clairrL f o r  n o m i n a l  d a r z a g e s  F x r s g a n c  t o  j 
i CYC 5 5106 is d e n i e d  base6  o n  tie court's a d  c f  ;cti;aL 

r e c o v e r a r l e  unde- acy c a u s e  o f  a c t i o n  e i t h e r  r a i s e d  i n  t h ~  

v Uniroynl, L C ,  i26 J Super. 4 0 1  ( A p p . D i v ,  1973)' t h e  

a u t h o r i t y  cited for plaintiff's r e c o v e r y  o f  i n c l d e n t ~ l .  zi,C 

c o n s e q u e n t i a l  damages i r v o l v e d  a b r e a c h  o f  a n  e x p r e s s  w a r r a n t y  i 



quzlity of life a r e  worth $10,000 f a l l s  f a r  s h o r t  of  t h i s  

" r e s n o n ; b l e  c e r t a i n t y n  s t a ~ d z . r d .  A 6 8 i t i o n i l l y r  recovery may 

n o t  be h a d  f o r  e m o t i o n a l  l i s t u . r b c l n c e  u n l e s s  the b r e a c h  a l s o  

c i u s e d  b ~ d j ? y  barn o r  t h e  c o n t r a c t  o r  b r e a c h  i s  of such a  k i n d  

t h a t  s e r i o u s  e m o t i o n a l  6 i s t u r h a n c e  would  be i p ; ; t i c s J . a r l y  

l i k e l y  r e s u i t .  I d .  a t  S 3 5 3 .  The p l a i n t i f f ' s  t e s t i m o n y  - 
concernirig he; d i s t r e s s  ;.:bile l o c k e j  i n s i d e  fAe:- i;~thhroo,-rt does 

n o t  m e e t  tke r e q u i r e m ~ n t s  o f  t k~ i s  s e c t i o n  o f  the R e s t a t c m ~ n t  

e i t h e r .  

~ a t e d  t h i s  d a y  of A p r i l ,  1 9 9 0 ,  


