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| N THE SUPERI OR COURT
FCR THE
COVMONVEALTH CF THE NORTHERN MARI ANA | SLANDS

I N THE MATTER CF: y QGvil Action No. 93-1073
) Labor Case No. 205-91

Z0sI MO BI TOY AND MAGDALENA
Bl TOY,

Conpl ai nant s,

DECI SI ON AND CRDER GRANTI NG
COVPLAI NANTS MOTI ON e DI SM SS

V.

GREGCORI O AND ANCELI NA RCDEO
DBA MEI 'S Kl TCHENETTE,

Respondent s.

Nl N N N N N N N N N

Gregorio and Angelina Rodeo (hereinafter the Respondents)
filed a Petition for Judicial Review of the decision of the
Director of Comerce and Labor issued on Septenber 15, 1993.
Zosi no and Magdal ena Bitoy (hereinafter the Complainants) have
noved to dismss the petition on the basis that the Director’s

decision is not final, and thus not ripe for judicial review

FOR PUBLI CATI ON
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On Cctober 23, 1992, The Departnent of Commerce and Labor
(hereinafter the Departnment) held a hearing concerning the
Conpl ainants' allegations that the Respondents violated the
Nonresident Wirkers Act of 1983. On March 5, 1993, the Hearing
O ficer issued his order. The Respondents appeal ed t he Hearing
Oficer's determnation to the Drector of Comerce and Labor
pursuant to 3 OMC §4445. The Director heard the appeal and
subsequent |y i ssued an Appeal Decision on Septenber 15, 1993. The
Drector's decision: (1) nodifiedthe Hearing officer's finding of
conpensabl e dai |y work hours; (2) directed the Hearing Officer to
re-conpute those hours; (3) awarded the complainants wth
| i qui dat ed danmages pursuant to 3 CMC 4447(D), and attorney's fees
and costs in the anount of $3,454.00 for the first agency heari ng;
(4) awarded the Conpl ai nants an undeci ded anount of attorney’s
fees incurred during the appeal to the Drector. The Director
further ordered that the armount of attorney's fees for the appeal
woul d be based on an Affidavit of Attorney's Fees and Costs yet to
be submtted by the Conpl ai nants and any opposition filed by the
Respondent s.

On Sept enber 30, 1993, the respondents filed their Petition
for Judicial Review of the Final Order of the Department of
Commerce and Labor. On Novenber, 10, 1993, the Court heard the
Ccomplainants’/ Motion to D sm ss t he Respondents' Petition based on
t he GConpl ai nants' contention that the Drector's decision did not
constitute a final order. Due to the Commonwealth's [|ack of
statutory |law or case |law on the question of what constitutes a

final admnistrative order for purposes of judicial review, the
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Court took the matter under advi senent and requested both parties

and the office of the Attorney CGeneral to submt briefs on the

matter.

IXI. | SSUE

For purposes of Judicial Review, when should an
adm ni strati ve decision fromthe Drector of the Departnent of

Comrer ce and Labor be considered a final action?

III. ANALYSIS

The Admnistrative Procedures Act (APA) grants parties
adversely affected by agency action the right to judicial review
of the action. 1 OMC 9112(b). A though Section 9112(d) directs
that final agency action is subject to judicial review the APA
does not offer any insight on when an admnistrative agency’s
action is "final", and thus ripe for judicial review Section
4445(c) of the Nonresident Wrkers Act provides very little
clarification on this subject by stating that "the Director’s
deci sion shall constitute final action for purposes of review." 3
CMC §4445(c). Thus, the questionrenains: Wien shoul d a revi ewi ng
court consider a Drector's decision final for purposes of
judicial review?

In an admnistrative setting, agency action should be
considered "final"™ when the agency has spoken decisively on the
i ssue and when judicial involvenment inthe disputew || settleit.
2 COHARLES H. KooH, ADM NI STRATIVE LAW AND PrACTICE 510.31 (1992)
(hereinafter KooH). Thus, not only nust the Agency resol ve the

principal issues in a dispute, but the case nust have arrived at
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its "administrative conclusion" soO that any judicial involvenent
wi || be decisive. Kocu at §10.31. "1t has [...] been the firmand
unvaryi ng practice of constitutional Courtstorender no judgnents
(...) that are subject to later review or alteration by
adm ni strative action." Chicago & Southern Air Lines V. waterman
S S CQorp., 68 s.ct. 431, 437 (1948).

The Respondents contend that this | abor dispute is ripe for
judicial reviewbecause the D rector has reached a fi nal decision
concer ni ng t he conpensabl e wor ki ng hours of the Conpl ai nants. The
Respondent s categorize the Drector's renmand "for re-conputation
[of overtinme wages] by the Hearing officer" as a nere mnisteria
t ask. The Respondents also |abel the Director’s request for
additional filings on the matter of attorney's fees as a
"corollary order" which does not disrupt the finality of
Orector's decisioninits entirety.

Gearly, the Drector's Appeal Decision resolves a najor
portion of the dispute between these parties. However, it is
equal ly clear that Labor Case No. 205-91 has not reached its
"administrative conclusion." If the Court were to review the
Director’s decision in its current form the Qouurt's decision
woul d be subject to further proceedings before the Departnent
i nvol ving appeal -rel ated attorney's fees.’ In this respect, the
Qourt's actions woul d be subject to later reviewor alteration by
admni strative action. This result would disrupt the Court’s

authoritative rol e over adm ni strati ve deci sions and i ncrease t he

v The Court accepts the Respondents' position that the

Director’s order for wage re-conputation should not stand in the
way of a judicial review provided that the Director has
effectively fixed the re-conputation of overtine wages.

4




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

chances that previously decided admnistrative disputes wll
reappear on the doorstep of this Court at a |l ater date. For these
reasons, the Respondents petition for judicial review is
di sm ssed.

Nevert hel ess, the Court woul d be rem ss not to inpress upon
the Departnment its responsibility to resolve the remaining
portions of this controversy expeditiously. This matter has
already exceeded the spirit if not the letter of the tine
constraints placed on the Departnment by the Nonresident Wrkers
Act. See 3 CMC §4444.

Upon t he i ssuance of this decision, the Departnent will have
t he opportunity to conplete its obligationto both parties by re-
conputing overtime hours and deciding the remaining matter of
appeal -rel ated attorney’s fees. The Court urges the Departnent to

act swiftly so that the parties will suffer no further del ays.

V. CONCLUSI ON

In light of the foregoing discussion, the complainant’s
Motionto Di sm ssthe Respondents' petitionfor Judicial Reviewis

GRANTED.
So CROERED this _ %  day of My, 1994.

%f [ J e
EDWARD MANI BUSAN, Associ at e Judge




