
IN THE SUPERIOR COUR 
FOR THE < x- 

COMMONWEALTH OF THE NORTHERN M A R I ~ A  ISLAND B 
1 

LUCAS L. MENDIOLA et aJ., ) Consolidated Cases: 
) Civil Action No. 94-24 

Contestants, ) Civil Action No. 94-25 
) Civil Action No. 94-26 

v. ) 
) 

JOVITA TAIMANAO, d., ) FINDINGS OF FACT AND 
) CONCLUSIONS OF LAW RE: 

Defendants. ) CHALLENGED VOTERS 

The Court held an evidentiary hearing on the final phase1 of 

this bifurcated election contest on April 30, 1994 and allowed the 

parties until May 9, 1994 to submit additional transcript 

evidence. In this phase, the parties presented testimony 

regarding the qualifications of twenty-one voters from the First 

Senate District of Rota. This Memorandum sets forth the Court's 

Findings of Fact and Conclusions of Law regarding these voters, 

pursuant to 1 CMC § 6425(c). 

Contestants asserted during the first phase of this contest 

that the Commonwealth Board of Elections ("the BoardN ) improperly 

adjudicated domicile and residency challenges to these twenty-one 

voters. According to Contestants, this group is made up of ten 

similarly-situated pairs with one Republican and one Democrat 
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For a discussion of the Court's findings in the first 
phase of this bifurcated hearing, see Memorandum Decision on 
Defendants ' Motion to Dismiss, Civil Action Nos. 94-24/25/26 
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voter in each.' The essence of Contestantst claim is that the 

Board improperly denied challenges to the Democratic voters while 

affirming challenges to the Republicans. Defendants and the Board 

contend that these voter challenges were properly handled. 

I. STANDARD OF REVIEW AND PROCEDURAL MATTERS 

As the Court explained in its March 16, 1994 Memorandum 

Decision, this matter involves a review of the Board's decision 

rather than a fresh adjudication on the merits. Memorandum 

Decision at 20-21. Because of the nature of the Board1 s hearings, 

the Court ruled that it would apply a tlsubstantial evidence" 

standard of review to this phase of the proceedings. Id., citing 

In Re Hafa Adai Beach Hotel Extension, Appeal No. 92-020, slip op. 

at 9 n. 21 (N.M.I. Oct. 6, 1993) . 3  As one treatise puts it, in 

this standard of review "the court must find that the [agency's] 

decision demonstrates 'sound judgment' - -  not necessarily correct 

judgment. " Koch, supra. Thus, the Court will defer to the 

Board's judgment so long as it rests on substantial evidence, even 

In one case, a single voter from one party was compared to 
a married couple from the opposing party, resulting in the total 
of twenty-one. 

At the hearing, the Board asserted that Contestants had 
the burden of showing "by substantial evidence" that the Board had 
erred in its adjudication. The Board's position confuses the 
"substantial evidenceu standard of review with evidentiary 
standards of proof applied at trial. There is no question that 
the party seeking review of an agency decision bears the burden to 
show that the decision was erroneous. However, the term 
"substantial evidencen refers to the quantum sufficient to support 
the agency's original decision, not the movantls burden of proof 
on review. The party seeking review must show that the agency 
decision lacked "such evidence as a reasonable mind might accept 
as adequate to support [the agency's]  conclusion.^ 2 Koch, 
Administrative Law and Practice § 9.4 (1985) . 



if the Court would not have reached the same conclusion as to the 

individual voter in question. 

The governing legal standards for domicile and residency are 

set forth in 1 CMC § §  6201-6205, and in Ruben v. Ogumoro, Civil 

Action No. 94-14, slip op. at 9-15 (N.M.I. Super. Ct. Feb. 8, 

1994). In its February 16, 1994 Findings and Conclusions 

(Contestants' Exhibit 17) , the Board defined residence as "the 

district where a person is living and sleeping most of the time," 

except where a voter was temporarily absent for one of the 

following reasons: to pursue full- or part-time education; to work 

under a contract which designated the election district as the 

point of hire; to comply with military assignment; or to receive 

medical treatment. The Board also allowed voting by delsendents of 

persons absent from the election district for the above reasons. 

The Court finds this definition of residence to be consistent with 

the standards enunciated in Ogumoro, supra. 

At the April 30, 1994 hearing, Defendants and the Board 

presented motions in limine to limit the evidence received to that 

which was presented to the Board. The Court granted the motion. 

The parties then presented a combination of transcribed testimony 

from the Board hearings themselves and live testimony from 

witnesses who testified before the Board. 

At the close of this evidence, Contestants moved for a 

continuance in order to present further live testimony from other 

witnesses who were unable to be present on April 30, 1994. During 

argument on this motion, the parties stipulated that Contestants 

would present additional transcripts from the Board's hearings in 

lieu of this live testimony. The Court ruled that the evidentiary 



record would remain open until May 9, 1994 to enable contestants 

to submit these additional transcripts. 

11. REVIEW OF PARTICULAR VOTER CHALLENGES 

Based on its evaluation of the testimony, exhibits and 

transcripts presented by the parties, the Court enters the 

following findings with regard to the twenty-two individual 

challenged voters. 

1. Arsenio Olivares and Francisco S. Mendiola. 

Arsenio Olivares testified at the April 30, 1994 hearing. A 

Republican, Mr. Olivares is the captain of a ship which travels 

regularly between Guam and Rota. He rents an apartment on Rota, 

where he stays the majority of the time he is not at sea. The 

Board affirmed the challenge against him on the grounds that his 

wife and children have lived on Guam in the same house since 1978 

and that he stays with his family when on Guam. The Board 

therefore located Mr. O1ivaresl domicile as Guam even if he 

maintains a residence on Rota. The Contestants point to the fact 

that Mr. Olivares filed income taxes on Rota for the years 1991 

and 1992. See Contestants1 Exhibits 19 and 20. However, Mr. 

Olivares' wife and family filed Guam income taxes for those years. 

Regarding Francisco Mendiola, Contestants submitted a 

transcript of testimony taken at the Board's December 23, 1993 

hearing. Mr. Mendiola, a Democrat, works as a pilot for Pacific 

Islands Aviation. He was hired to that position from Rota, flies 

to Rota every day, and has an abode there. He also maintains an 

apartment on Guam. His family lives in Hawaii, where he lived 

until two years ago. He rarely sees his family in Hawaii. The 



Board found that Mr. Mendiola had established Rota domicile and 

was qualified to vote. 

Contestants claim that Mr. Olivares should vote in Rota and 

that Mr. Mendiola should not. The Court disagrees. There is 

substantial evidence supporting the Board's conclusions regarding 

these voters. 

2. Juan 0 .  Inos and Priscilla Torres. 

While these two voters were among those Contestants 

originally designated as being improperly adjudicated, no evidence 

was presented to the Court in support of this contention. The 

Court therefore affirms the Board's findings. 

3. Michelle Mendiola and Edward Manslona. 

Michelle Mendiola, a Republican, testified in Court on April 

30,  1994. She graduated from high school on Rota and left to 

pursue a college education in California. Upon graduation, she 

stayed in California to complete fieldwork and obtain Board 

Certification in her field of occupational therapy. She then took 

a job in California, rejecting an offer from the Commonwealth that 

she deemed too poorly paid. In 1992 she was hired by the 

Commonwealth Health Center on Saipan. Her employment contract 

lists Cupertino, California as her permanent address and her point 

of hire. See Contestants Exhibit 22. 

Contestants claim that Ms. Mendiola never intended to 

relinquish her Rota residency or domicile, but only listed 

Cupertino as her address in order to qualify for transportation to 

the CNMI under her contract. The Board found that she lost her 

domicile when she decided to stay in California to work after 

completing her education. While the Board's decision in her case 



may have been hypertechnical, the Court finds that it was 

nevertheless supported by substantial evidence. 

Contestants presented no evidence regarding Edward Manglona, 

a Democrat listed among the original twenty-two voters. The Board 

introduced the Affidavit of Tomas Aldan, which states that Mr. 

Manglona was recruited to Saipan from Rota to work for the NMI 

Retirement Fund. See Board's Exhibit JJ. The Court sees no 

basis to disturb the Board's conclusion that Mr. Manglona is 

qualified to vote on Rota. 

4. Mary Ann Tabunar and Carlito Deleon Guerrero. 

Mary Ann Tabunar testified on April 30, 1994. She moved to 

Rota in July 1993 with her llcommon-law husbandf1 Carlito Deleon 

Guerrero. They stayed with friends. They did not establish a 

Rota address of their own or open a bank account. Ms. Tabunar 

testified that she did obtain a CNMI driver's license. While she 

apparently told the Board that she and her husband travelled back 

and forth between Rota and Guam repeatedly between July and 

November 1993, she testified on April 30, 1994 that she only 

returned to Guam once in that period. The Board found that she 

failed to establish Rota residency and was therefore unqualified 

to vote. 

Carlito Deleon Guerrero's challenge presents facts similar to 

Ms. Tabunar's. However, in his case, the person who challenged 

him at the polls failed to appear at the Board hearings. Under 

the Board's procedural rules, absent an appearance by the 

challenger, the challenge is dismissed, as it was in Mr. Deleon 

Guerrero's case. The Court believes that, had his challenger 

appeared, the challenge would have been affirmed on the same 



grounds as the challenge against Ms. Tabunar. The Board acted 

properly within its rules in adjudicating these two challenges. 

5. Lisa 0 .  Manslona and Joyce A Calvo. 

Contestants failed to present any evidence regarding this 

pair of voters. The Board's decision is therefore affirmed. 

6. Kimberly Mendiola and Joseph M. Calvo. 

Kimberly Mendiola, a ~epublican, testified on April 30, 1994. 

She left Rota after high school and began college in California. 

Before completing college, she returned to Rota briefly and then 

moved to Saipan with the intention of enrolling in Northern 

Marianas College. However, the college did not offer the courses 

she needed, and she was not enrolled at any time during 1993. 

Instead, she found a job with Bank of Hawaii. The Board found 

that she did not fall within its list of exceptions to the 

residency requirement, as she was not a student and her employment 

contract did not provide for transport to Rota. The challenge was 

thus affirmed. 

Contestants failed to present evidence regarding Joseph 

Calvo. In support of its denial of the challenge to Mr. Calvo, 

the Board presented a memorandum from Karidat establishing that 

Mr. Calvo's permanent work assignment is on Rota and that his 

current assignment on Saipan is only temporary. See Board's 

Exhibit KK. 

The Court finds these two voters not to be similarly situated 

with regard to residency. The Board's decision rests on 

substantial evidence. 



7. Susan B. Atalig and Caroline T. Cabrera. 

Melvin Sablan testified on April 30, 1994 regarding his 

sister Susan Atalig, a Republican. Ms. Atalig grew up on Rota and 

moved to Guam in 1986 when one of her children had "difficultie~.~ 

She has returned to Rota periodically and owns land in Sinapalo. 

Contestants offered a Certificate of Completion from a Computer 

Training Seminar as evidence that Ms. Atalig was enrolled as a 

student on Guam (Contestants' Exhibit 24)) as well as an affidavit 

from Ms. Atalig that she remains a Rota resident and domiciliary 

(Contestants' Exhibit 25) . The Board found that Ms. Atalig had 

moved permanently to Guam in 1986 with her husband and that she 

was not a Rota domiciliary. 

Regarding Democratic voter Caroline Cabrera, Contestants 

presented the testimony of Andrew Ramos, her challenger. Mr. 

Ramos testified that Ms. Cabrera had left for Guam a decade ago 

and he has not seen her since. Contestants also offered an 

affidavit from Ms. Cabrera (Contestants1 Exhibit 26) which claims 

in a conclusory fashion that she is a CNMI resident and part-time 

student at Guam Community College. The Board denied the challenge 

and counted her vote. 

The Court agrees with Contestants that these two voters are 

similarly-situated with respect to domicile and residence. Both 

voters left Rota for Guam years ago. Both own land on Rota. Both 

claimed to be pursuing education; however, the claims of both on 

this point are weak and insufficient to justify such a lengthy 

departure from their claimed residence. The Court therefore finds 

that the Board should have affirmed the challenge to Ms. Cabrera 



as well as the challenge to Susan Atalig; the decision to count 

Ms. Cabrera's vote is not supported by substantial evidence. 

8. Paul Chester and Moises Taimanao. 

Contestants submitted evidence regarding Paul Chester by way 

of the transcript of the Board's December 28, 1993 proceedings, at 

which Rita Manglona testified on Mr. Chester's behalf. According 

to Ms. Manglona, Mr. Chester is the fiance of her daughter. He is 

twenty-two years old. Prior to June 4, 1993, Mr. Chester lived in 

Florida. He moved to Rota on June 4 and stayed with the Manglona 

family until August 18, 1993, when he moved to Guam to study for 

the GED exam. He took the GED exam in October, 1993. At the time 

of the hearing, Mr. Chester was still on Guam, working for a Pizza 

Hut. The Board found that he was not qualified to vote on Rota. 

Evidence regarding Moises Taimanao was presented via the 

transcript of the Board's December 19, 1993 hearing. Mr. Taimanao 

is employed by a Rota company, owns land in Rota and pays taxes in 

Rota. See Board's Exhibit 11. His job requires him to spend 

considerable time on Guam, and he rents a home there. However, 

the Board found that his domicile and residence is on Rota. 

The Court finds substantial evidence in support of the 

Board's conclusions for both of these voters. Mr. Chester has no 

abode on Rota; he stayed there for little over a month with his 

fiance's family. Mr. Taimanao, in contrast, has considerable 

contact with Rota, including land ownership. The Court in no 

sense wishes to endorse an implied requirement of land ownership 

in order to find domicile; however, if a person does own land in 

an election district, that fact weighs in favor of a finding of 

domicile. 



9. Daniel & Julie Messnon and Patricia S. Mendiola. 

Contestants offered evidence regarding Daniel and Julie 

Mesgnon via the transcript of the testimony of Ignacio Mesgnon, 

given at the Board's December 28, 1993 hearing. Daniel Mesgnon 

was born on Rota but moved to Guam for high school. He returned 

to Rota with his wife Julie and children in August 1991. 

According to Ignacio, Julie's mother on Guam became ill in 1993, 

and after several trips back to care for her the family moved back 

to Guam in August 1993. Daniel also quit his job with the 

Department of Public Works and sold his homestead property, 

assertedly to pay for his mother-in-law's medical treatment. 

Ignacio testified that Daniel and Julie told him they would return 

in six months once another family member had agreed to care for 

Julie's mother. The Board found that the Mesgnon's were not 

qualified Rota voters. 

Regarding Patricia Mendiola, ContestantsJ submitted a 

transcript of the Board's December 23, 1993 hearing. Ms. Mendiola 

is a flight attendant for Continental Express Airlines, hired from 

Rota. She owns land on Rota and is part owner of a beauty salon 

located on that land. She maintains an apartment on Guam with her 

brother Francisco (see 7 1, above), but returns to Rota every week 

to check on her business interests on Rota. The Board found her 

a qualified voter on Rota. 

Although both of these cases are close, the Court finds 

substantial evidence in support of both decisions. There is 

certainly evidence for the conclusion that the family moved away 

from Rota in August 1993 with only the hope of returning. 

Conversely, the facts that Patricia Mendiola maintains land and a 



business on Rota and returns frequently to check on her business 

affairs support the conclusion that she remains a Rota 

domiciliary. Moreover, she was recruited to her current 

employment from Rota, bringing her within one of the Board's 

exceptions to the residency requirement. 

10. Tomas M. Atalis and Lucv I. Sablan. 

Contestants presented evidence regarding Tomas Atalig via the 

testimony of Rita Manglona, given before the Board on December 21, 

1993. Mr. Atalig was born on Rota. He entered the U.S. Navy in 

1966 and retired in 1990. Prior to his retirement he was 

stationed in San Diego. After retirement, he moved to Rota with 

his wife, leaving his two daughters in San Diego, and started a 

clothing store on Rota. Sometime in 1992, his younger daughter 

began to have difficulties which his elder daughter could not 

handle alone, and Mr. Atalig moved back to San Diego. His wife 

followed shortly thereafter, placing the business in storage. At 

the time of the hearing, Mr. Atalig worked in a shipyard in San 

Diego. The family lived in the same house they lived in when Mr. 

Atalig was on active duty. He expressed an intention to return to 

Rota in April 1994, when his younger daughter turns eighteen. The 

Board found that Mr. Atalig was not a qualified Rota voter. 

Lucy Sablan is a dependent of Ramon M. Sablan, who is on 

active duty in the U.S. military. Contestants presented the 

testimony of Andrew Ramos to the effect that Lucy Sablan left Rota 

for Saipan after high school and lived there until her husband was 

assigned to military duty elsewhere. Contestants also introduced 

Mr. Sablan's assignment orders, which authorize reimbursement for 

travel by his dependents from their "authorized designated 



location [ . . . I at San Vicente village, Saipan, MP 96950 and onward 

movement to the new duty station." See Contestants' Exhibit 2 7 .  

The Board found Lucy Sablan to be a qualified Rota voter on the 

grounds that her husband is such. 

The Court finds substantial evidence supporting the Board's 

findings regarding Mr. Atalig, but not that regarding Ms. Sablan. 

Leaving the jurisdiction to supervise a dependent's education is 

not among the exceptions to the residency requirement as defined 

by the Board. The fact that Mr. Atalig returned to work in San 

Diego and resumed his prior residence weighs against a finding of 

Rota residency. 

On the other hand, no evidence is before the Court that Ms. 

Sablan ever acquired Rota domicile or residence prior to Mr. 

Sablan's military assignment. If she had been a Rota resident 

prior to her husband's transfer, she could have kept her Rota 

voter eligibility during his active duty. But marrying a resident 

of an election district, without more, does not qualify a person 

to vote in that district. 

111. CONCLUSION 

The Court has found substantial evidence to support all but 

two of those twenty-one voter challenge determinations attacked by 

Contestants. To be sure, the voters considered here present close 

questions; but in a group of 141 voter challenges, it is natural 

to encounter borderline cases. The fact that the Board made 

difficult decisions based on conflicting evidence does not warrant 

this Court ' s substituting its judgment for the Board's, except 

where the Board's action was unreasonable. 



Contestants have thus failed to meet the burden set forth in 

the Court's March 16 Decision (see slip op. at 21) of showing that 

I1a significant portionH of the twenty-one challenge results were 

unreasonable. It is therefore unnecessary to inquire further into 

the results of other voter challenge proceedings. 

Of the three consolidated election contests at issue here, 

the closest election had a margin of five votes between the 

winning and losing candidates. Contestants have shown only that 

two voters - -  Caroline Cabrera and Lucy Sablan - -  should not have 

had their votes counted. No matter how these voters voted, 

subtracting their votes would not change the result of any 

election at issue. 

A final comment is warranted here. In 1991, this Court 

opined in King v. Board of Elections, Civil Action No. 91-1191, 

slip op. at 12 (N.M. I. Super. Ct., Dec. 11, lggl), aff ' d l  2 N.M. I. 

398 (1991) that the election statute "needs to be modifiedH and 

recommended "a complete study of the statute.I1 However, the 

statute remained unchanged. The lengthy saga of these proceedings 

- -  requiring two opinions by the Commonwealth Supreme Court and 

one by the Superior Court to resolve ambiguities in the statute 

before the substantive merits of these contests could even be 

addressed - -  well illustrates the Court's earlier concern. 

IV. JUDGMENT 

For the foregoing reasons, the Court renders Judgment in 

these election contests in favor of DEFENDANTS, and declares that 

the results of the November 1993 general election for the First 

Senatorial District of Rota are CONFIRMED. 



Contestants shall reimburse Defendants for costs incurred 

this litigation. Defendants shall submit 

accounting of such costs to the Court within thirty days ol 

this ~ecision. Defendants may file an objection to this 

accounting within seven days of its filing. If no objection is 

timely filed, the amount of the accounting shall constitute the 

Courtts Judgment against Contestants. If timely objection is 

made, the Court shall hear the objection according to normal 

law and motion rules. 

So ORDERED this / b /  day of May, 1994. 

I / / - / - \ 

B E ~ ~ H ~ I I ) ~  J. F'. @UZ, -1 Judge 
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