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I N THE SUPER CR COURT
FOR THE
COMMONWEALTH CF THE NCRTHERN MAR ANA | SLANDS

AKIH TO O KAWA, as personal ) Qdvil Action No. 94-39
representative of H sako )
G kawa, deceased, ;
Plaintiff, ) DECI SI ON AND ORDER ON
) MOTIONS: 1) TO DI SM SS
V. ) FOR LACK CF PERSONAL
)  JURISDICTION; 2) TO
N | ZEKI | NTERNATI ONAL SAl PAN, )
., LTD. MpA JAPAN K.K , )
TAKASH AKI, MR MURAYAMA, )
DCE | NSURANCE COVPAN ES ONE ;
)
)
)

THROUGH FOUR,
Def endant s.

DI SM SS FOR | MPROPER
APPO NTMENT OF PERSONAL
REPRESENTATI VE;, 3) TO
STRI KE JURY DEMAND; 4)
TO DI SM SS PUNI Tl VE
DAMAGES CLAIM

Thi s wongful death action cane before the Court on March 16,
1994, on a series of notions by Defendants Niizeki | nternational
Sai pan Co., Ltd. (*NIS"), MA Japan K K ("MDA") and Kazuo
Mirayana. Vicente Sal as appeared on behalf of N S Patricia
Halsell and Lecia Eason appeared on behalf of MA and M.
Mirayama. WIIliam Fitzgerald appeared on behalf of P aintiff
Akihito Q kawa. MDA argues that this GCourt |acks personal
jurisdiction over MDA N Sassertsthat Plaintiff has noright to
a jury trial. Defendants jointly assert that Paintiff is an

| mproper personal representative in this wongful death action,

FOR PUBLI CATI ON
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and that punitive damages are not available wunder the
GCommonweal th's wongful death statute. Plaintiff opposes all

noti ons.

. EACTS

According to the First Arended Conplaint on file in this
matter, H sako O kawa was a Japanese tourist who di ed whil e scuba
diving at the Gotto on Sai pan on Septenber 5, 1993. See First
Anended Conplaint (Mar. 30, 1994). The Conplaint alleges that
Def endant s provi ded "grossly negligent" scuba instruction to M.
Q kawa prior to her death, in "willful and want on di sregard of her
personal safety." The Conplaint further clains Defendants were
grossly negligent in organizing and | eading the G otto di ve which
resulted in Ms. Qkawa' s death. Finally, the Conplaint charges
that Defendants commtted fraud when they represented to M.
Q kawa that the scuba training and supervi sion she woul d recei ve
were up to the internationally-recognized standards of the
Pr of essi onal Associ ation of D ve Instructors.

Maintiff Akihito O kawa is the brother of the deceased and
a resident of Japan. He filed this suit on January 18, 1994 and
was appoi nted Ms. Oikawa’s personal representative in an ex parte
proceeding. H s Conpl ai nt prays for general danmages i n t he anount
of $3, 000, 000and puni tive danmages i n the anount of $10, 000, 000.
The Conpl aint al so contains a demand for a jury trial.

Def endants' notions foll owed. A the March 16, 1994 heari ng,
the Court ruled that service of process upon Defendants NS and
Mirayana was proper, denying notions to dismss on that ground.

The Gourt t ook Def endant st ot her noti ons under advi senent.
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II. ISSUE

Four issues are presented for deci sion:

1. Wiet her the Gourt has personal jurisdictionover MDA a
Japanese corporation alleged to have enployed the scuba
instructors who taught and guided Ms. Q kawa,

2. Wet her Plaintiff, as a non-resident of the O\NM, is the
proper personal representative to bring suit under the
Commonwealth’s wongful death statute, 7 OMC § 2101-2103;

3. Wether Plaintiff has a right to a jury trial in this
action;

4. Wiet her punitive damages are authorized under the

wongful death statute.

ITT. ANALYSI
A PERSONAL JURI SDI CTI ON OVER MDA

The Commonwealth’s |ong-armstatute, 7 OMC § 1101, subjects
both residents and non-residents to the Court’s jurisdictionto
the fullest extent allowabl e under the due process standards of
the US Constitution. 7 OMC § 1101(e); O\NM v. Toront o-Dom ni on
Matthews & Wight Goup, Ltd., 3 (R 930, 931 (D.N.M.I. 1989).
Under the statute, a person submts to the Gourt's jurisdiction by
doing any of the follow ng: 1) transacting any busi ness w thin the
Commonweal th (§ 1101(a)(1)): 2) contracting to supply goods and
services within the Coomonweal th (§ 1101(a)(2) ); or 3) causing
tortious injury within the Coomonweal th; even if the act causing
the injury is done outside the Commonweal th (§ 1101(a)(5)) .

If a defendant is a non-resident, two alternative

jurisdictional tests apply. If the defendant has such systenatic
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contacts with the Commonweal th that jurisdictionwould not offend
notions of fair play and substantial justice, the GCourt has
general jurisdiction. h or onto-Donminion, supra, 3 CRat 931 citing
International Shoe Co. v. Washington, 66 S. . 154, 158 (1945).
In the absence of such continuous contacts, the Court nay still
exercise specific jurisdictionif the party’s contacts with the
forumare significant in relation to the cause of action. 1d.,
citing Data D sc, Inc. v. Systens Technol ogy Associ ates, 557 F. 2d
1280, 1286 (9th G r. 1977). P aintiff bears the burden of proving
facts supporting the Qourt's jurisdiction. Haisten V. @ ass
Val | ey Medi cal Rei nbur senent Fund, Ltd., 784 F.2d 1392, 1396 (9th
Cir. 1986).

Her e, Def endant MDA’s contacts wi th the Commonweal t h sati sfy
the test for general jurisdiction. MDA does not contest the fact
that it has provi ded scuba equi pnent and operates scuba tours on
Sai pan, begi nning i n May, 1993. See MDA’s Menorandumin Support
of MotiontoD smss at 2-3. Paintiff has submtted to the Court
an advertisenent i nthe nagazi ne Hafa Adai i n whi ch these servi ces
are advertised locally to tourists. See Exhibit C to the
Affidavit of Noriyasu Horiguchi. Pictured in the adverti senent
are Defendant Kazuo Mirayana and a M. Takahashi, whom
acknow edges to be one of its corporate directors. See Affidavit
of Kiyoshi Doi. Finally, Paintiff has submtted a "diving
| ogbook," al |l egedly found anong M. oOikawa’s effects after her
death, for a dive at (byan Beach, Sai pan on Septenber 3, 1993.
See Horiguchi Affidavit, Exh. B. The card bears the signature of

M. Mirayama, whom MDA acknow edges to be its enpl oyee. See Doi
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Affidavit. These facts show continuous and systematic contacts
bet ween MDA and t he Commonweal t h.

MDA points to the facts that it has no corporate charter or
busi ness | i cense i n the Commonweal th, and that its services in the
Commonweal th are narketed exclusively to non-residents, i.e.,
Japanese tourists. For these reasons, MDA argues that the
Commonweal th has no real interest in the case, which would be
better adjudicated in Japan. The Court disagrees. As Plaintiff
poi nts out, the Coormonweal t h Legi sl ature has passed Public Law 7-
47, the vsafe Dving Act of 1990," in which it declared the
foll owi ng public policy:

It is the intent of this chapter to require dive

instructors and tour | eaders to be certified and obtain

substantial liability insurancein order to insure that

only skilled divers who adhere to the strict standards

of safe diving established by nati onal and i nternati onal

organi zations will be permtted to provide, for profit,

recreational dive servicestoresidents and tourists in

the Cormonweal th. 3 OMC § 5602.

Thi s statute denonstrates the Coomonweal th's serious concern wth
t he conpetence and care with which dive tours are operated within
this jurisdiction. Scuba tour operators are required to obtain
business and operational licenses, as well as to maintain
liability insurance, to protect against negligence of the type
alleged here. The fact that MDA did not in fact obtain these
| i censes does not place it outside the sphere of this public
concern

In sum the fact that MDA was regularly conducting scuba
tours for hire in the Commonwealth is an anple basis for this
Qourt's personal jurisdiction. The fact that a death occurred

during one of these tours raises significant public policy
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concerns that have beenidentified by the Legislature, givingthis

foruma strong interest in the adjudication of this action.

B. PERSONAL REPRESENTATI VE

Def endant s NIS, Murayama and MDA argue that Plaintiff is an
| nproper personal representativein this case because he is not a
O\WM resident. The Commonwealth’s wongful death statute, 7 OMC
§ 2102, provides:

Every action for wongful death nust be brought in the

name of the personal representative of the deceased, but

shall be for the exclusive benefit of the survivin

the Gecedent as the Court may direct. 1 AW
The term "personal representative! is not defined. Defendants
urge that the Gourt | ook to the Probate Code, 8 CMC § 2107 (u) ; but
that section does not inpose any restrictions on the resi dency of
the person selected as P aintiff. The residency requirenent
Defendants would like to see grafted into the wongful death
statute is found in Rule 14 of the GCommonweal th Rul es of Probate
Procedure. | n support of this position, Defendants cite In the
Matter of Capital Managenent and Trust Co., 697 P.2d 930 (Mont.
1985), which looked to the law of intestate succession for a
definition of the word "heirs" as used in a state wongful death
statute, and Pantano v. Uhited Medical Laboratories, Inc., 456
F.2d 1248 (9th Qr. 1972), which applied to the wongful death
arena an O egon statute prohibiting nonresidents fromserving as
admni strators.

However, the Gourt finds neither of these cases as applicabl e
as Chavez v. Regents of University of New Mexi co, 711 p.2d 883,

886 (N M 1985), which invol ved a statutory schene simlar to the
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Commonweal th's.  Wile the Chavez court | ooked to the New Mexi co
Probate Code for a definition of the term "personal
representative," the court clarified that "any recovery for
wongful death has no relation to the decedent's estate; the
recovery does not becone part of the estate assets." Thus, in a
w ongful death suit a personal representative

need not [...] have the full powers required by the

Probate Code, since his duties are nere to act as

nomnal party for all the statutory beneficiaries in

order to centralize the clains and prevent multi pl e and

possi bly contradictory | ansuits.

Id., 711 p.2d4 at 886. See al so Henkel v. Hood, 156 P.2d 790 (N.M.
1945) (Texas admnistrator allowed to act as personal
representative i n New Mexi co wongful death action).

Here, as the Gourt pointed out at oral argunent, Plaintiff
need not marshal the assets of an estate or respond to the clains
of local creditors, as an estate adm ni strator nust do. And while
there i s sonme case authority for applying the restrictions of the
Probat e Code to wongful death actions, Defendants have cited no
authority to support applicationof the Rul es of Probate Procedure
to a civil action such as this. Conversely, requiring non-
resi dent beneficiariestolocate a ONM resident wllingto act as
personal representative on their behalf before filing a w ongful
death suit frustrates the inportant public policy of pronoting
easy access to courts by individuals seeking redress of wongs.
For these reasons, the Gourt will not inport a requirenent from
the Probate Rules that a personal representative in a wongful
deat h action be a Commonweal th resi dent.

Simlarly, Defendants have cited no authority to convince the

Court that Plaintiff’s appoi ntnent was inproper because it was
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done on an ex parte basis. Defendants had the opportunity tofile
an objection to the appointrment, and they did so. This is the

normal and proper procedure that flows in a wongful death case.

C. JURY TRI AL

Def endant N S argues that t he Commonweal th provi des Plaintiff
noright toajury trial. This argunent is flatly contradicted by
7 CMC § 3101(b), whichentitleslitigantsincivil actions of over
$1,000to ajury trial onall legal issues "to the sane extent and
under the sane circunstances that they would be entitled to a
trial by jury if the case were pendingina Uiited States D strict
Gourt [...1." The federal right toacivil jury trial "in actions
for damages to a person or property" is well settled. See, e.g9.,
Ross v. Bernhard, 90 s.ct. 733, 735 (1970). Paintiff's suit is
an action at |law for damages to a person. Section 3101(b) thus
plainly authorizes a jury trial in this action.

NS cites to several tort suits involving scuba accidents
which were tried to the bench. But these cases cannot be read to
stand for the proposition that a jury trial is unavailable in
cases i nvol ving scuba accidents. Nor does it matter that federal
jury trial rights are governed by the Seventh Anendnment to the
U S Constitution, whereas in the Commonwealth the right is
statutory in origin. The Legislature was free to apply federal
criteria for entitlenment to civil jury trials, and they did so,

regardl ess of the source of the entitlement itself.
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D PUN Tl VE DAVAGES

Finally, Defendants ask the Court to depart from the
precedent of the Commonwealth Trial Court in Flowers v. Hyatt
Regency Hotel, 1 CR 692 (Com. Tr. Q. 1983), and hold that
puni ti ve danages are not recoverabl e under t he Wongful Death Act.
The Commonweal th Suprene Court ruled last year in Ito v. Macro
Energy, Inc., Appeal No. 92-020/022 (N.M.I. Cct. 26, 1993), slip
op. at 41, that recovery under the statute is limted to actions
t he deceased person woul d have had if he had not beenkilled. Ito
strictly construed the general danages recoverabl e under 7 OMC §
2103 to be the pecuniary loss to the deceased dependents, thus
excluding |l oss of consortium damages to the decedent's spouse.
However, Ito nmakes no nention either of Flowers or of punitive
damages, which are assessed separately from any conputation of
conpensatory damages and are awarded for a wholly different
pur pose. See Masaki V. General Mdtors Corp., 780 P.2d 566, 570
(Haw. 1989) (punitive damages assessed i n additi onto conpensatory
damages for purpose of punishing defendant for outrageous
m sconduct) .

Def endants point out that the Commonwealth's statute is a
"Lord Canpbel | act"™ as opposed to a "survival act." According to
t he Restat enent (Second) of Torts, § 925, cni. ¢, punitive damages
are not al | owed under nmost wongful death statutes. However, nany
states all ow punitive danages for wongful death under survival
acts. See Atlas Properties, Inc. v. Didich, 226 So.2d 684, 688
(Fla. 1969) ; Hennigan V. Atlantic Refining Co., 282 F. Supp. 667,
683 (E. D. Pa. 1967), aff’d, 400 F.2d 857 (3d Cr. 1968), cert.
den., 89 S. ¢. 1739 (1969).
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In Flowers, the GCommonwealth Trial GCourt adopted the
reasoning of Fields v. Huff, 510 F. Supp. 238, 240-243 (E D. Ark.
1981), which held a statute simlar to the Commonwealth’s to
permt recovery of punitive damages. The policy rational e of
Huf f, echoed in Fl owers, is summari zed by the rhetori cal question:

If defendant driver had only broken [plaintiff's] arm

clearly [plaintiff] could have sued for punitive

danages. Shoul d the driver and his enpl oyer escape the
consequences because his wlful and wanton conduct
killed [plaintiff1?
Huf f, supra, 510 F. Supp. at 243; see al so Flowers, supra, 1 (R at
703. This policy is especially relevant in light of Ito’s
requi renent that recovery be derived from causes of action the
deceased coul d have maintained if still living. Ito, supra, slip
op. at 41.

The | at e Dean Prosser notes that this policy critique of the
common-law majority rule has led in many jurisdictions to
| egi slative action liberalizing the restricted scope of danages
for wongful death. Prosser on Torts, § 127 at 952. Here, the
history of 7 OMC § 2101 et seq. indicates that the Commonweal t h
Legi sl ature has been part of this trend towards |iberalization.
The original act was codified in the 1966 Trust Territory Code.
It provided a maxi num recovery of $100,000. See 6 T.T.C §
203(1). In the 1983 F owers decision, the Trial Court recogni zed
this $100,000limt even as it authorized the recovery of punitive
damages, noting that "[tlhe seemngly i nconsi stent result reached
herei n does not escape the court. n one hand, punitive danages
(along wi th general damages) are all owed, but on the other hand,

the total recoveryis still limtedto $100, 000." Fl owers, supr a,

1 Rat 703, n. 3.

10
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The fol l owi ng year, the Legi sl ature passed Public Law 4-16,
anendi ng the wongful death statute to renove the $100,000 imt
in suits against private individuals. The Report of the Senate
Comm ttee on Judi ci ary, Governnent and Lawt o t he Senat e Presi dent
on the amendnent stated: "[ylour Commttee understands that the
restriction on wongful death awards agai nst private parties has
been criticized by the GCommonwealth Trial Court and should be
reworked." Fourth Legislature, Standi ng Conmttee Report No. 4-50
(Sep. 6, 1984) at 2. The Court reads the Committee’s
acknow edgenent of "criticii{sm] by the Commonweal th Trial Court"
to be a direct reference to the Fl owers decision. The Coomttee
al so declared that the intent of the anendnent was to all ow "the
maxi mum anount of damages in a wongful death action against a
private party [to] be determned by the trial court." |1d.

Moreover, even if the Legislature had not referred to Fl owers
when it anended the statute, it is a standard rule of statutory
construction that "an anended statute should be interpreted in
light of the court decisions that mnmay have pronpted the
anmendrrent . " 1A Sutherland Statutory Construction (1991) § 22.29;
Fem ni st women’s Health Center v. Codispoti, 821 p.2d 1198, 1202
(Wash. 1991). In particular, "[wlhen a statute is anended, the
judicial construction previously placed on the statute is deemned
approved by the [legislature] to the extent that the provision
remai ns unchanged. " Rauschenber ger v. Radet sky, 745 P. 2d 640, 643
(Colo. 1987). The fact that the Legislature chose to renove the
$100, 000 recovery linmt but not to disallow punitive damages

I ndicates |egislative acceptance of -- and perhaps outright

11
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reliance on -- Flowers as an authoritative interpretation of the
Wongful Death Act.

Thus, although Flowers is not officially binding on its
deci sion here, the Court will not depart froma precedent which
appears to have played a direct role in the anmendnent of the
statute under consideration. The Court therefore reaffirns that
puni tive danmages are recoverabl e in an action brought under 7 OMC

§ 2101 et seq.

V. CONCLUSI ON
For the foregoi ng reasons, the Court CORDERS:
1. Def endant MDA’s notion to dismss for |ack of personal
jurisdiction is DEN ED.
2. Defendants' notiontodismss this actionfor failureto

appoi nt a proper personal representative as Plaintiff is DEN ED.

3. Def endant NIs’s notiontostrikePlaintiff's jury denand
I s DEN ED.
4. Defendants’ notion to strike Paintiff's prayer for

puni tive danages i s DEN ED.

D
So ORDERED this _S A day of June, 1994.

Ml (e fry

MARTY W.K/C TAYLOR, As7c’:iate Judge
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