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COIETYK T COUnT

[ A Pt ) FRREN
R DI ooty

IN THE SUPER (R COURT
FOR THE
COMMONVWEALTH G- THE NCRTHERN VAR ANA | SLANDS

WANDA TOVES MATERNE, for Advil Action No. 92-1482
herself and for all other heirs
of Oisanto C Toves and Ana
Gogue Mangl ona and

LEONARDO M TOVES,

Plaintiffs,
V. MEMORANDUM DEC| SI ON ON
DEFENDANT' S MOTI ON FOR
MAR ANAS PUBLI C LAND SUMMARY JUDGMENT
QCORPCRATI QN
Def endant .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

This natter canme before the Court on July 13, 1994, on
Def endant Marianas Public Land Gorporation's (MPLC) notion for
summary judgnent against plaintiffs VWAnda Materne Toves and
Leonardo M Toves who cl aimjust conpensationfor Lot 007 R 38 as

heirs of Oisanto C Toves and aAna Mangl ona Toves.
|. Eacts
Lot 007 R38 (the Lot) is 20, 126 square neters of ocean front

| and | ocated on the bay side of Songsong Millage, Rota. The Lot

FCOR PUBLI CATI ON
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enconpasses t he f or ner Japanese dock and i s across the street from
t he popul ar scuba di ving shop called "pive Rota." According to
the February 1971 Determnation of Oanership 007 R 38, the
Governnment of the Trust Territory owned the Lot. See Defendant’s
Exh. 7. Today, MPLC holds title to the lot as successor in
interest to the Governnment of the Trust Territory.

The al | eged origi nal owners of the Lot were the late Oisanto
C Toves and Ana Gogue Mangl ona (Ori santo and Ana) who originally
resided in Rota but were forced to nove to Sai pan during Wrl d Vér
II. Among their seven childrenwere the late Albert M Toves (the
el dest son), Plaintiff Leonard M. Toves, and Pedro M Toves, (the
deceased father of Haintiff Wanda Toves Materne). Al t hough
Gisanto and Ana were seen living at Lot 007 R38 prior to the war
(see Deposition of Raphael Quitugua at 33) they were forced to
nove to Sai pan until the war ended. See Defendant ‘s Exh. 9, at 3.
Al bert and Pedro renai ned on Rota duri ng the war and were rej oi ned
by their parents afterwards. 1d. A though a concrete hone once
stood on the lot, the Toves famly did not live there after the
war and subsequently it was bulldozed by the Governnent and
repl aced wi th hardware bel onging to the Mbil Q1 Gonpany. |d.

In 1970, the Mariana Islands D strict Land Comm ssi on of the
Trust Territory of the Pacific |Islands (Land Commission) appoi nt ed
a land registration team (LRT) in Rota to nake title
determnations for over two hundred al | egedl y uncl ai med properties
I N Songsong Village (commonly referred to as the old Japanese
village). Lot 007 R 38 was one of nmany tracts involved in this

I nquiry.
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Onh February 3, 1970, Land Commssion issued a "Notice oOf
Prelimnary Inquiry By Land Registration Team" (Notice of
Inquiry). See Def endant’s Exh, 2. The Notice of Inquiry was
posted at stores and neeting pl aces nearby. A bert M Toves' nane
appears on the Notice of Inquiry as the ostensi bl e owner of Bl ock
9 Lot 8 (later known as Lot 004 R 22). However, neither his name
nor the nanes of his parents appear anywhere on the Notice if
Inquiry as ostensible owners of the subject property.
Nevert hel ess, on June 25, 1971, Albert M Toves filed a clai mon
behalf of his deceased nother, Ana Gogue Manglona for "one
house/lot - ol d Japanese M | | age (Songsong) ." See Def endant’s Exh.
3. According to the testinony of a nenber of the Land Comm ssi on,
A bert Toves had nade several attenpts to address the Land
Comm ssi on about his family’s ownership of the | and "close to the
east dock." See Deposition of Raphael Quitugua at 8. The Senior
AQerk of the Land Comm ssi on has acknow edged that Albert’s 1971
claimreferred to Lot 007 R 38. See Affidavit of Juan Mangl ona at
3-4.

O June 6, 1974, the LRT i ssued a Noti ce of Fornal Hearing by
posting bull etins and nmaki ng radi o announcenents. The Notice of
Formal Hearing included Lot 007 R 38. See Defendant’s Exh. 4.
However, neither the English nor the Vernacul ar portions of that
docunent list Al bert, Oisanto, or Ana as "ostensible owners."
The Vernacular version lists the "T.T. Government" as the
ostensi bl e owner. According to both versions, Lot 007 R 38 did
not have a previous | ot nunber.

M. Quitugua attenpted to personal ly serve M. Toves with the
noti ce about the hearing concerning Lot 007 R 38. M. Quitugua
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testified that this service did not occur until 1976. Hs
attenpts fail ed because M. Toves was off-island at the tine and
his wife refused to accept it on his behalf. On July 22, 1974,
the hearing was held wi thout objection. Finally, on January 11,
1975, the LRT determned that Lot 007 R 38 bel onged to the Trust
Territory Governnent. The LRT Chai rnman "found that [Lot 007 R 38)
I's owned by the Governnent," even though the hearing took pl ace
W t hout any docunents, w tnesses, or adverse clai ns. See Summary
of Hearing. This finding was confirned and the Determnation of
Omnership of Lot 007 R 38 was issued by the Land Gonm ssion on
February 28, 1975. See Defendant’s Exh. 7. The Determ nati on of
Onmnership was posted for 120 days as required by law, and a
Certificate of Title issued. On February 18, 1982, A bert M
Toves voided his claimto the lot. See Defendant's Exh. 3. The
ci rcunst ances surroundi ng Albert’s cancel | ed cl ai mare not cl ear.
Upon Albert’s death in the |ate 1980’s and after |earning about
A bert Toves’ fruitless effortsto obtaintitleto the |ot, other

heirs of Oisanto and ana have resuned hi s endeavor.

II. Procedural Historv

On Decenber 29, 1989, Plaintiffs filed a claimin the United
States District Gourt for the Northern Mariana | sl ands invol vi ng
Lot 007 R 38 and consisting of two counts: (1) a 14t h Arendnent
procedural due process claimunder 42 U S C § 1983; and, (2) a
claim alleging that the Trust Territory Governnent took the
Plaintiffs’ | and w thout just conpensation. The Defendants, MPLC
and the CNM, opposed both counts and requested summary j udgmnent

in their favor. The D strict Court concentrated on the first
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claimand granted the Defendant’s Mtion for Summary Judgnent
after finding that: (1) the Commonwealth’s two year statute of
limtations for personal injuries barred Plaintiffs’ due process
clai ns, applying Wlson v. Garcia, 105 s.ct. 1938, 1946-48 (1985)
(courts required to apply the local statute of limtations for
personal injury actions to Section 1983 clains); (2) neither the
Mariana Islands Dstrict Land Conmmssion's determnation of
ownership nor the application of the two year statute of
limtations violates procedural due process; (3) a 42 US C s
1983 suit cannot be brought agai nst MPLC and the ONM because t he
acts conpl ai ned of occurred under the Trust Territory Gover nnent,
an entity not bound by Section 1983. Materne v. MPLC dvil Action
No. 89-0018, slip op. at 5 (DNMI. My 20, 1991).

In the wake of the D strict Court’s decision and its
subsequent affirmationby the Nnth Arcuit Gourt of Appeals, the
Maintiffs have brought the present suit claimng that the
D strict Gourt never reached the second count of their Conplaint
concerning the alleged taking of Plaintiffs’ |land w thout just
conpensat i on. In their Qpposition to Defendant ‘s Mdtion for
Summary Judgnent, Paintiffs clarify their position by arguing
that the Land Commission’s title determnation for Lot 007 R 38
should not be given res judicata effect because the notice
deficiencies and the record’s i nadequacy trigger all four of the
admni strative res judi cata exceptions contained inln re Estate
of Dela cruz, 2 NMI. 1 (1991).

Thus, Plaintiffs contend that this Court shoul d di sregard t he
Title Determnation for 007 R 38 and determne that: (1)

Plaintiffs’ ancestors (Crisanto C Toves and Ana Gogue Mangl ona)
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originally owied the lot; (2) MPLC and the CNM took the | ot by
way of the 1975 Trust Territory Governnment's determnation of

ownership; and (3) neither the owners nor their heirs ever

recei ved j ust conpensationfor thelot. The Plaintiffs also claim
that they are entitled to conpensation t hrough the Public Purpose
Land Exchange Aut horization Act of 1987 (the Act).

Cef endant counters that: (1) the Court is precluded from
hearing Plaintiffs* claim because it nust give full faith and
credit to the Dstrict Court’s May 1991 O der whi ch found no due
process viol ation under 42 u.s.c. § 1983; (2) alternatively, the
Gourt shoul d find no due process viol ation because the gover nrent
conplied with the applicable notice requirenents set forth in 67
TTC s 110(1) (1970); (3) alternatively, the Court should not
di srupt the Determ nation of Oanership because the 120 day |limt
for filing appeals found in 67 TTC § 117 (1970) expired w thout
PMantiffs' representative (A bert Toves) having fil ed an appeal ;
(4) alternatively, Paintiffs’ claamis barred by estoppel and
wai ver; and, (5 to the extent the Court allows Paintiffs to
pursue their claim such claimshould be imted to a "one house

lot.

III. |ssues

1. Whet her t he Publ i ¢ Purpose Land Exchange Aut hori zati on Act of

1987 applies to public | and transacti ons al |l eged to have occurred
prior to the institutionof MLC

2. Wether the full faith and credit doctrine precludes this
Gourt fromentertaining Paintiffs' claimthat the Trust Territory

Governmment violated the Title 67 notice requirenent.
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3. Wether as a nmatter of law, none of the four Dela cruz
exceptions could apply the LRT’s Title Determnati on for Lot 007
R 38.

4. Wether as a matter of law, the affirnative defenses of
est oppel and wai ver preclude the Plaintiffs’ fromasserting their
rights to Lot 007 R 38.

5. Wether Paintiff's possibility for recovery should be

resricted t0 "one house lot.™

V. Analvsis

A Summary Judgnent Standard

Summary judgnment is entered against a party if, view ng the
facts in the light nost favorable to the non-noving party, the
Gourt finds as a natter of lawthat the nmoving party is entitled
tothe relief requested. cCabrera v. Heirs of De Castro, 1 NMI.
172, 176 (1990). nhce the noving party neets its initial burden
of showing entitlement to judgment as a natter of | aw, the burden
shifts to the non-noving party to show a genuine dispute of

material fact. Id. at 176.

B. No Relief Under Public Purpose Land Exchange Aut hori zati on Act

Bef ore reaching the argunents set out in Defendant's Mtion
for Summary Judgnment, the Court shall address Plaintiffs’
contention that the "pPublic Purpose Land Exchange Authori zation
Act of 1987" (the Act) grants thema right to conpensation. The
Act purports to facilitate the process by which MPLC obtains
freehold interests in a persons private | and by giving the person
a freehold interest in public land. 2 OMC § 4142. Section 4147
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nmakes the terns of the Act applicable only to agreenents entered
into by the Corporationprior toits effective date. However, the
definition of the term "Corporation" in the Act is limted to
"Marianas Public Land Corporation...or its successor." 2 OMC §
4143. Thus, the Act does not apply to public |and transactions
al l eged to have taken place prior to the institutionof MPLC The
determnation that placed Lot 007 R 38 in the hands of the Trust
Territory cannot be governed by the Act because it occurred back
In 1975, prior to MPLC’s existence. Therefore, as a natter of
law, the Plaintiffs’ reliance on the Act to secure |just

conpensation nust fail.

C Full Faith and Credit

The Defendant contends that the Gourt is precluded from
hearing Paintiffs' claim because it nust give full faith and
credit to the Dstrict Court’s May 1991 Order whi ch found no due
process violation under 42 US C § 1983. The Dstrict Court
ruled that A bert Toves’ Section 1983 procedural due process
rights were not violated. See Defendant’s Exh. 9.

The Court agrees with the Defendant that the District
Court’s determnation should be afforded full faith and credit.
Partmar V. Paramount Pictures Theatres Corp., 74 s.G . 414 (1954) .
Thus, the Court shall not entertain Plaintiffs’ claimto the
extent that it alleges a violation of due process under 42 U S C
§ 1983. However, Plaintiffs’ notice claimis based on an al | eged

violation of Title 67 of the Trust Territory Code whi ch contains

Y The D strict Court never addressed t he specific issue of
whet her Lot 007 R 38 once was owned by Oisanto and Ana.

8
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the notice requirenents for title determnation hearings
applicable to the case at bar. As such, the clai mdoes not raise
a constitutional due process i ssue, but rather all eges a statutory
violation of notice. SncetheDstrict Gourt did not address the
alleged violationof the Title 67 notice requirement, the issueis

now properly before this Court.

D Title Determnation Has Res Judicata Effect Wth Exceptions
A though the D strict Court never deci ded who owned the | ot,
that i ssue was determned by the LRT on January 11, 1975 in favor
of the Governnent of the Trust Territory. According tolnre
Estate of Dela Quz, 2 N.M.I. 1, 11 (1991), land title
determnations shall be given admnistrative res judicata effect
and can only be set aside if the court finds: (1) that it was void
when issued; or (2) that the record is patently inadequate to
support the agency’s decision; or that giving the determnation
res judicata effect would (3) contravene an overriding public
policy; or (4) result inamanifest injustice. Dela Quz, 2 N.M. |.
at 9. The Plaintiffs contend that the Title Determ nation for Lot

007 R 38 applies to all four of the Dela O uz excepti ons.

1 Lack of Notice Constitutes a
Genui ne Di spute of Material Fact

The Plaintiffs contend that the determ nati on was "void when
issued" because the Land Commssion violated Title 67 Section

110(1) (c) when it failed to personal |y serve notice of the hearing
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ruypon al | parties by the prelimnary inquiry to be interested" at
| east thirty days in advance of the hearing.?

The Maintiffs direct the Court to A bert Toves’ 1971
Application for Registration of Land Parcel, See Defendant's Exh.
3, in which M. Toves lists hinself as the legal heir of the
Appl i cant Ana Gogue Mangl ona as evi dence that the LRT knew that
A bert was an "interested party." Next the Plaintiffs direct the
Gourt to Defendant's Exhibit 4 for the proposition that no party
was served in June 1974. Plaintiffs' Opposition to Defendant’s
Motion for Summay Judgment at 6. Defendant’s Exhibit 4 is a
"Notice of Formal Hearing by Land Regi strati on Teamon Claims" and
contains a list of all songsong Village Lots and their apparent
owners. Exhibit 4 was created for the purpose of providing public
notice to ostensible owners on June 6, 1974. Despite the fact
that Al bert Toves filed an application for registration of |and
parcel on his nother's behal f on June 25, 1971,% neither his nor
her nane appear on the public notice as ostensi bl e owners of Lot
007 R38. Infact, while the English version of the public notice

2/ Title 67, Section 110 of the Trust Territory Code:

(1) Before a land registration team commences
hearing with resEect to any claim notice containing a
description of the claimand the date, tine, and pl ace
of hearing shall be given at least thirty days in
advance of the hearing as follows: _

_ ...{c) By serving such notice upon all
parties shown by the prelimnary inquiry to be
Interested either; _

. (1) By service in the sane
manner as a civil sumons;. ..

67 TTC § 110(1) (c) (i)

¥ Al though Al bert Toves' 1971 claim generally asserts
title to "one house ot - AQd Ja[?anese Village," the senior clerk
of the Land Commssion in 1971 acknow edged that the claim
referred to Lot 007 R 38. See Affidavit of Juan Manglona at 3-4.

10
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| i sts no one as the ostensi bl e owner, the Vernacul ar versionlists

the Trust Territory Governnent as the ostensi bl e owner of Lot 007
R 38.

According to the depositiontestinony of Raphael Quitugua, he
attenpted to serve Albert Toves wth notice of the hearing during
t he sanme year i n which he becane a nenber of the Land Gomm ssi on.
See Deposition of Raphael Quitugua at 11. He insists that the
year was 1976. Id. He testified that he was unabl e to conpl ete
t he service i n 1976 because M. Toves was off-i sl and, and his wfe
refused to accept the notice because the cl aimto Lot 007 R 38 was
not hers. |If the Gourt accepts M. Quitugua’s testinony as true,
then the LrRT's attenpt to provide M. Toves with notice of the
July 22, 1974 hearing occurred wel|l after the hearing, sonetine in
1976.

By rai si ng evi dence such as the testinony of M. Quitugua and
the fact that Exhibit 4 does not list M. Toves or his nother as
an ostensi bl e owner of Lot 007 R 38, the Maintiffs contend that
they have raised a genuine issue of material fact: Wether the
notice received by A bert Toves violated Title 67 of the Trust
Territory Code. However, the Land Commssion's alleged non-
conpliance with the Title 67 notice requirenment can only be a
genui ne i ssue of naterial fact if such a finding woul d constitute
grounds for setting aside the titl e determ nati onunder one of the
Del a cruz excepti ons.

According to In re Estate of Mueilemar, 1 NMI. 442, 446
(1990), the nere fact that the Trust Territory Government has
failed to notify all of the heirs about a title determnation

heari ng does not anount to a due process violation. Id., citing

11
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Sablan V. lginoef, 1 NMI. 192, 198 n3 (1990) . The Muieil enar
decision clearly placed the burden of challenging a Land
Commssion decision on the party requesting the title
determnation be set aside. Mueilemar, 1 NMI. at 446. The
Suprene Court went on to say that if the chall enger introduces
sufficient evidence of the circunstances underlying the clai mof
a lack of notice, the Court woul d address due process cl ai ns based
on a lack of notice¥. Id. S nmlarly, a successful attack of the
Title 67 notice requirement would render the LRT's title
determination of Lot 007 R 38 "void when issued." See Taman V.
MPLC dvil Action No. 92-1490 slip op. at 6 (Super. . My 11,
1994) .

Based on the facts presented above, the Court finds that
M aintiffs have produced evi dence of a notice viol ati on sufficient
to warrant further inquiry from this Court. Accor di ngl y,
Defendant’s notion for summary judgnent is denied and Plaintiffs
shall have the opportunity to proceed to tria on the issue of
whet her the LRT violated Title 67, Section 110(1) (¢) of the Trust
Territory Code by failing to serve notice of the hearing "upon al l
parties by the prelimnary inquiry to be interested" at | east

thirty days i n advance of the hearing.

2. Patently Inadequate Record Constitutes a
Di spute of Material Fact

There is a significant anount of evidence in the record

indicating that Lot 007 R 38 originally belonged to the Parents.

A though the Plaintiffs have based their claimon an
alleged statutory violation, as opposed to a due process
violation, the Court considers the ei |l emar decision highly
anal ogous to and persuasive in the case at bar.

12
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Notwi thstandi ng the LRT's prelimnary finding that Lot 007 R 38
bel onged to the Trust Territory Governnent, the Summary of Heari ng
shows that no adverse clainants appeared, no docunents were
produced, and no w t nesses were heard on t he subj ect of owner shi p.
See Defendant's Exh. 5. In essence, the determnation of
ownership was based on a hearing that anounted to a default
judgnent in favor of the party who showed up: the Trust Territory
Gover nnent .

In the recently issued Qgunoro decision, the Suprenme CGourt
ruled that a 1952 Land Title (Ofice title determnati on was not
worthy of admnistrative "res judicata" because it was based on a
"patently inadequate" record. Inre the Estate of Qgunoro, Appeal
No. 93-007, slipop. at 12-13 (s. . June 13, 1994). In reaching
Its conclusion, the Suprene Gourt examned three docunents upon
which the Land Title Ofice had based its decision; and after a
nmeani ngful inquiry, found the record patently inadequate to
support the title determnationat issue. Id. at 13-14. 1Inlight
of the evidence contained in several of the depositions submtted
by Maintiffs, and the scant record acconpanying LRTs title
determnation of Lot 007 R 38, the Gourt finds that a genui ne
dispute of naterial fact exists wth respect to the all eged pat ent

| nadequacy of the LRT’s title determnation of Lot 007 R 38.

3. Public Policy and Manifest |njustice Exceptions

According to Dela Quz, where the record is patently
I nadequate, an application of res Jjudicata of a title
determnation is tantanount to a denial of due process because

fairness is nore inportant than finality. Dela Quz, 2 NMI. at

13
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12 n7, citing Tipler v. EIl. duPont deNemours and (0., 443 F.2d
125, 128 (6th Gr. 1971). S mlarly, the Qyunoro Gourt corrected
a title determnation based on a patently inadequate record in
order to avoid a manifest injustice. Qgunoro, slip op. at 14.
Based on the policy statenents expressed i n Del a Gruz and Qgunor o,
the Gourt resolves that once disputes of fact exist wth respect
to the first tw Dela Quz exceptions, factual disputes
necessarily ari se under the public policy and nani fest injustice
exceptions. Thus, the P aintiff shall have the opportunity at
trial to show that according the LRT’'s title determnation res
judicata effect would either contravene an overriding public

policy or result in a nanifest injustice.

E The 120 Day Limt for Filing Appeals

The Def endant contends that this Gourt | acks subject matter
jurisdictionto adjudicatethis matter because A bert Toves fail ed
to conply with the 120-day tine limtation for appealing title
determnations to the trial court. 67 TIC s§ 115 (1970).
Defendants rely on Rvera v. Querrero, No. 93-015, slip op. at 8
(NMI. pec. 22, 1993) which held that "a court | acks jurisdiction
toreviewadmnistrative decisions not tinely appeal ed during the
admnistrative process." |Id. (enphasis added), citing Nansay
M cronesi a Corp. v. Govendo, 3 NMI. 12, 17-18 (1992) and Da G uz
v. Immgration & Naturalization Serv., 4 F.3d 721, 722-23 (9th
Ar. 1993) (court lacks jurisdictiontoreviewadmnistrative | aw
judge’s deci si on because the agency did not tinely appeal toits

own board of appeals). Thus, the lack of jurisdictionin R vera

14
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resulted from an untinely appeal during the admnistrative
pr ocess.

Unli ke the R vera case, the untinely appeal in the case at
bar did not occur "during the admnistrative process." Rather,
A bert Toves’ failure to appeal wthinthe 120-day period occurred
after the admnistrative .process had already concl uded.
Therefore, the fact patternin the case at bar i s nore conparabl e
to the circunstances acconpanyi ng t he Qgunoro case.

In Qgunoro, this Gourt assuned jurisdiction over a party's
claaimthat atitle determnation shoul d be set aside even though
the title determnation had becone final as a result of the
party's failure to appeal it. The CGourt stated: r[allthough a
final determnation ordinarily bars subsequent actions, a court
my set aside a title determnation [under the Dela Quz
exceptions] ." In re Estate of ogumoro, AQvil Action No. 91-78,
slipop. at 7 (Super G. Feb. 9, 1993), rev’d on ot her grounds.
| ndeed, by addressing the res judicata effect of the LrRT's title
determnation for Lot 007 R 38, this GCourt wll sinply be
fol  ow ng the nandat e advanced by the Suprene Court in Dela Quz.
See Dela Quz, 2 NMI. at 11.

F. Estoppel and Wi ver

The Def endant has rai sed the affirnati ve def enses of est oppel
and waiver as alternative basis for its notion for sumary
judgnment. The CGourt acknow edges that if Plaintiffs, as a natter
of | aw, have waived or are estopped fromclaimng their rights to
Lot 007 R 38, the Gourt would have no choice but to grant the

Defendant's notion. However, according to the summary judgnent

15
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standard expressed in Cabrera, 1 NMI. at 176, the burden of the
non-novi ng party to show a genui ne di spute of material fact does
not arise until the noving party has net its initial burden of
showi ng entitlenent to judgnment as a matter of |law 1d.

Applying the Cabrera standard to the i ssue of estoppel, the
Gourt finds that the Defendant has failed to neet its initial
burden of showing entitlenent to judgnent as a matter of law.¥
Thus, the estoppel doctrine invol ves factual issues which are best
left for the upcomng trial.

Wth respect to the wai ver issue, the Def endant cont ends t hat
A bert M Toves waived any rights the heirs of Oisanto C Toves
and Ana Gogue Manglona (P aintiffs) had to Lot 007 R 38 by
"voiding" his 1971 claim in February, 1982. The Def endant
contends that the question of waiver inthis case is a natter of
| aw because the only evidence of waiver is containedinawiting
(Defendant s Exh. 3) and such evidence is not in conflict.
A t hough Defendant’' s Exh. 3 contai ns substanti al evi dence that M.
Toves intended to void his claim the Gourt does not agree wth
the Defendant's characterization that the "evidence iS not in
conflict."

The depositions offered by the Paintiff contain anple
testi nmony which color M. Toves’ 1982 acti ons as sonet hi ng ot her
t han wai ver. For exanple, a nenber of the Land Comm ssion
testified that M. Toves’ actions were nerely part of a procedure

to retire the 1971 claimand replace it with a new clai mthat

&/ The Court refers both parties to page 10 of Defendant’s
June 24, 1994 nenorandumciting I n re B ankenship, 3 NMI. 209,
213 (1992), and the four elenents required to apply the doctrine
of estoppel.

16
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listed all Abert's brothers and sisters as clainants. See
Depositionof M. Quitugua at 21-26. Thi s evidence coi ncides wth
ot her testinony that the Gover nnent evaded or squel ched M. Toves'

pre-1982 and post-1982 attenpts to claim Lot 007 R 38 for his
famly. See Deposition of Leonardo M Toves at 8-9; see also
Deposition of Leonardo M Toves at 20-21, Deposition of Franci sco
S. Toves at 7. A a mninum the oral testinony taken as a whol e
conflicts with the waiver evidence presented by the Defendant.
Furt her, the Defendant has done not hing to di spel these apparent
conflicts for the Qurt."™ Thus, the Defendant has fail ed to show

how Plaintiffs' claimhas been waived as a nmatter of law.Z/

G Limting Ddaimto One House Lot

Finally, the size of Lot 007 R 38 allegedly owned by the
Plaintiffs as heirs of Oisanto C Toves and Ana Gogue Manglonais
clearly a question of fact that properly will be determned at
trial. Wthout nore information, the fact that A bert Toves
referred to "one house | otV in his 1971 claim does nothing to

limt the size of land which Plaintiffs may be entitled to. Until

&/ Short of a general failure to read them the Court
cannot fat homhow counsel for the Def ense coul d contend "wai ver as
a matter of 1law" wthout addressing the contrary evidence
contained in the various depositions filed by the Plarntiffs.

Y The Qourt's finding, that MPLC has not net its burden
under Cabrera, acts torelieve Paintiffs of their burden to show
a genui ne dispute of naterial fact on the i ssue of waiver. To be
sure, adispute of material fact exists as to wai ver. However, it
distresses the Court that Paintiffs' counsel actually w tnessed
and subsequently presented the Court with the testinony cited
above, yet failed to nmake any nention of this evidence in his
witten or oral attenpts to defeat Defendant's sumary j udgnent
not i on.
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the Defendant can denonstrate that the term "one house 1lot"

sonmehow translates into a specific amount of square neters, the

Gourt can attach little if any weight to this all eged adm ssi on.

V. CONCLUSI ON

For all the foregoi ng reasons, Defendant's notionfor sunmary

j udgnent i s DEN ED.
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