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ClLERK OF COURT
SUPRFHIOR COURT

qdpFc ! P2: 38

“aae \__,W
RINECR I JLL,-K UF COURT

I N THE SUPER CR COURT
FOR THE
COMONVEALTH G- THE NCRTHERN VAR ANA | SLANDS

OGimnal Case No. 93-132
OCOMMONWAELTH CF THE NCRTHERN

MAR ANA | SLANDS,
Plaintiff,

DECI SI ON AND ORDER
DENYI NG MOTI ON
TO DI SM SS

NANCY RUBI DI ZQ

)
)
)
)
)
)
)
)
)
)
)
)
)
Def endant . )
)

This matter cane before the Court on August 16, 1994, on
Defendant's notion to dismss on the grounds that the Governnent
violated her right to a speedy trial. Defendant clains that the
Government has viol ated her right to a speedy trial under: a) the
S xth Arendrent of the U.S. Constitution, Article 1, s 4(d) of the
Commonweal th Constitution, and Rule 48(b) of the Commonweal th
Rules of Orimnal Procedure of this Court; and, b) the due process
guarantees of the Fifth Arendnment of the U. S. Constitution and
Article I, § 5 of the Coomonweal th Constitution. The Gover nnent

opposes the notion.

FOR PUBLI CATI ON
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. EACTS

On August 12, 1993, the Gvernnent filed a crimna
I nformati on, chargi ng Def endant with two counts of prostitutionin
violation of Public Law 8-14, § 4. On the sane day, a warrant was
| ssued and executed for her arrest. On August 13, 1993, Def endant
was brought before the court for a bail hearing. Defendant was
released to athird party, and ordered, anmong ot her thi ngs, not to
| eave Sai pan absent court perm ssion.

On Septenber 20, 1993, Defendant filed a Mdtion to D smss
Count 11, alleging a defect in the affidavit of probable cause
supporting the information. On Cctober 13, 1993, the notion was
wi thdrawn by Defendant pursuant to a stipulation between the
parties.

Initially, the case was schedul ed to be tried on Novenber 20,
1993. At Defendant's request it was renoved from the trial
cal endar pendi ng the disposition of a notion, in which Defendant
joined, testing the constitutionality of the newy enacted
prostitution statute. See Commonweal th v. Liarta, Oim Case Nos.
93-133, 93-125, 93-126, 93-127, 93-128, 93-129, 93-131, 93-132,
93-155 (Super. ., Jan. 20, 1994). On January 20, 1993, the Court
held that the prostitution statute was constitutional.

On May 31, 1994, four and a half nonths | ater, Defendant
filed the instant notion. No trial date has been set. Defendant
contends that she has been deprived of her right to a speedy
trial. First, she argues that the delay is presunptively
prejudicial to her defense. Second, she argues that she has been
vigilant in asserting her rights. Finally, she argues that she has

been prejudiced by the travel restriction contained in her bai
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order. Defendant's Menorandumat 3, 4.

IT. | SSUES
The Court wll consider whether a delay of nearly seven
nont hs vi ol at es:
A Cefendant's right to a speedy trial pursuant to the
S xth Arendmrent to the Uiited States Constitution,
Article |, § 4(d) of the Conmmonweal th Constitution, and
Rule 48(b) of the Rules of Orimnal Procedure of this
Court.
B. Defendant's right to a speedy trial under the guarant ees
of due process pursuant to the Fifth Arendnent of the
US Constitution, and Aticle I, § 5 of the

Commonweal th Consti tuti on.

ITI. ANALYSIS
A THE R GHT TO A SPEEDY TRI AL UNDER THE SI XTH
AMENDMENT, ARTICLE I, § 4(d), AND RULE 48(b)

The Sixth Arendnent to the United States Constitution?/,
Articlel, s 4(d) of the Commonweal th Constitution, and Rul e 48 (b)
of the Rules of OQimnal Procedure of this Court protect a
defendant’s right to a speedy trial. The right attaches once an
individual is accused, either through formal indictnent,
information, or arrest. Commorwedlth v. Flores, Crim. Case No.
92-197 (Super. Ct., Mar. 22, 1993) (citing Commonwealth v. Aquino,

¥ Aticle V, § 501(a) of the Covenant to Establish a
Comowed th of the Northern Mariana Islands in Poitical Union
with the United States of America extends the protection of the
SilxthOI Anendnent to the Conmmonwealth of the Northern Mriana
| sl ands.
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Gim Case No. 90-127, slip op. at 3 (Apr. 24, 1991)); US. v
Marion, 92 s.ct. 455, 463 (1971); Wight, Federal Practice and
Procedure: Cimnal 2d s 814.

The guarantee to a speedy trial is intended to mnimze: 1)
deprivation of liberty while a defendant is awaiting trial and is
either incarcerated or out on bail; 2) anxiety and di sruption of
i fe due to unresol ved cri mnal charges; and, nost importantly, 3)
i mpai rment of the accused's ability to present an effective
defense. U.S. v. McDonald, 102 s.ct. 1497 (1982); Barker v. Wingo,
92 s.ct. 2193 (1972).

I n Barker v. wingo, the Court enunciated a four-part test to
det erm ne whet her the right to a speedy trial has been deni ed. The
sane test is used regardl ess of whether the speedy trial right is
asserted under the S xth Arendnent, t he Commonweal t h Consti tuti on,
or Rule 48(b).%¥ The test exanmines the followi ng: 1) the length
of the delay; 2) the reason for the delay; 3) the defendant's
assertion of the right; and, 4) the prejudice to the defendant.
Id.; US v. Nance, 666 F.2d 353 (9th Gr. 1982), cert. denied,
102 s.ct. 1776; U S. v. Saunders, 641 r.2d 658 (9th Gr. 1980)
cert. denied, 101 s.ct 3155 (1981); Fl ores, supra; Aqui no, supra.
St andi ng al one, no one of these factors is dispositive. Rather,
they areinter-rel ated and nust be consi dered toget her, along with
ot her circunstances rel evant to the particul ar case. Barker, supra

at 2193.

2/ n1n determ ni ng whet her there has been unnecessary del ay
[under Rule 48(b)] the courts use the sanme process of bal anci ng
the relevant factors as is used in a speedy trial clainmi Wight,
Federal Practice and Procedure: Qimnal 2d §814. In Barker v.
wingo, i1d., the Court was reviewing a claimunder the S xth
Anrendrrent .
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1 The Lensth of the Del av

The Court in Barker established that "[ulntil there is sone
del ay which is presunptively prejudicial, there is no necessity
for inquiry into the other factors that go into the bal ance'. 1d.
at 2192. Although there is no bright 'linetest to establish the
amount of delay which is "presumtively prejudicial", courts
generally require a mnimumof five or six nmonths.? I d.; Uiited
States v. Nance, 666 F.2d 353 (9th Gr. 1982) (conplete Barker
I nqui ry unwar rant ed, as del ay | ess than six nonths); United St ates
v. Rich, 589 r.2d 1025 (10th Gr. 1972); see, Wnited States v
D az-Al varado, 587 r.2d4 1002, 1005 (9th G r. 1978), cert. deni ed,
99 s.ct. 1261 (1979).

Under the Speedy Trial Act, 18 U.S. C. A § 3161 (1993) ("the
Federal &act"), federal crimnal trials nust comence wthin
seventy days of the accusation of the defendant. The Federal Act
pertains to federal cases only, and is therefore not controlling
here. However, the Federal Act is instructive, since its
requirements are considered nmore stringent than the Sixth
Amendment’s. Thus, "it will be an unusual case in which the tine
limts of the Speedy Trial Act have been net but the S xth

Amendnent right to speedy trial has been viol ated." Nance, supra
at 354. 0 significance to this case is § 3161 (h)(1) (£), which
excl udes "delay resulting from any pre-trial notion, from the

filing of the notion through the concl usi on of the hearing on, or

3/ wNevertheless, because of the inprecisionof the right to
speedy trial, the length of delay which wll provoke such an
inquiry i s necessarily dependent upon the peculiar circunstances
of the case. To take but one exanple, the delay that can be
tolerated for an ordinary street crine is considerably | ess than
for a serious, conpl ex conspiracy charge." |d.

5
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ot her pronpt di spositionof, such motion". See US v. Allsup, 573
F.2d 1141 (9th Gr. 1978); U.S. v. Sandoval, 990 F.2d 481, 485
(9th Gr. 1993).

The instant case i nvol ves a del ay of six nonths and ni net een
days or 202 days. To arrive at this figure, the Court foll owed the
gui del i nes set out by caselaw and § 3161 (h) (1) (£), excluding from
the conputation the periods during which notions were pendi ng.
Thus, fromthe overall period of 291 days, commrencing with the
Defendant's arrest until the filing of this notion, the Court
subtracted eighty-nine days.¥ These delays were caused by
Defendant and were clearly justified under caselaw and § 3161
(h) (1) (£) of the Speedy Trial Act.

Gven that the delay here is alnost seven nonths, it
qual ifies as presunptively prejudicial and warrants a bal anci ng of

t he ot her Barker factors.

2 The Reason for the Del ay

The anal ysi s of each Barker factor necessarily runs into the

anal ysi s of the others. Accordingly, courts consider the | ength of

¢ The Court subtracted the twenty-three day period, from
SePt enber 20, 1993 until| Cctober 13, 1993, during the pendency of
Defendant's Motion to Dismss for defective affidavit of probable
cause; and, the si xtdy-si X day period, from November 15, 1993 unti |
January 20, 1994, during the pendency of Defendant ‘s statutory

chal | enfge.

Def endant anticipated that a nore | ax formul a woul d be used,
cl aimng that the delay here is substantial, whether "it be
nmeasured fromthe date of Defendant's arrest or fromthe date of
Judge Taylor's decision[on the statutory challenge] .» Defendant's
Menmor andum at 2. (emphasis added). Wiile it may have been proper
to use this formula, it would have resulted in a delay of |ess
than five nonths, which would have precluded a bal anci ng under
Barker, as it is not "presumptively prejudicial". Nance, supra. at
360-361, citing Barker, supra. at 2192; R ch, supra; see, Diaz-
Al var ado, supra at 1005.
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the delay in light of the governnent's reason for the del ay.
Courts assign great weight to delay intentionally caused by the
gover nment to weaken the defendant’'s case, | esser wei ght to del ay
negligently caused, or caused by a backlog of cases, and, no
weight to justified delay. ™ Barker, supra at 2192.

Inthe case at bar, the delay resulted largely froma failure
to re-enter the case on the trial cal endar. Defendant does not
suggest that this was intentional.® Presumably, it was an
accidental oversight. Likew se, the remai nder of the delay was
unintentional; it was apparently caused by court congestion.
Nevert hel ess, it is the governnent's responsibility to prosecute.
Therefore, this prong of the Barker analysis weighs slightly in

favor of Defendant.

3 Defendant's Assertion of the Right

Wet her and how a defendant asserts the right to a speedy
trial is highly significant. "The nore serious the deprivationthe
nore likely a defendant is to conplain." Id. Thus, "failure to
assert the right will nmake it difficult for a defendant to prove
that he was denied a speedy trial." Id. at 2193. Further, the
speedy trial anal ysis does not ask whet her the defendant asserted

his/her rights, generally. Rather, it asks whet her the defendant

_ 5 An exanpl e i s del ay caused by attenpts to | ocate a m ssing
Wi t ness.

¢/ Rat her, Def endant specul ates that the del ay was caused by
the CGovernment having "lost interest in cases of this sort"
Defendant's Menoranda at 3. This theory relies on the clai mthat
"t her e have been no further roundups of alleged prostitutes." |d.
Defendant's reliance is msplaced. Only the Governnent's acti on,
or inaction, toward this defendant is relevant to the issue
pr esent ed.
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asserted his/her right to a speedy trial, specifically.

In this case, Defendant clains to have "been vigilant in
guardi ng her rights, as is evident fromthe fact that this is the
third time that Defendant has invoked a procedural challenge to
t he prosecution." Defendant's Menorandum at 3. However, Def endant
does not claimto have asserted her specific right to a speedy
trial, nor do her prior two challenges address this issue. The
first challenge sought dismssal of GCount II based on an
insufficient affidavit of probable cause supporting the
I nfornmati on. The second chal | enge concerned Defendant’s | oi hder in
a constitutional challenge of the prostitution statute.Z Mst
| mportant, however, is the fact that Defendant failed to assert
her right in the nost obvi ous way possi ble: by attenpting to have
the case re-entered onto the trial cal ender. This coul d have been
achieved by sinply filing anotionto set this matter for trial.

Thus, since Defendant failed to assert her right to a speedy
trial, this prong of the Barker analysis wei ghs heavily agai nst
Def endant .

4 The Prejudice to the Def endant

Defendant cites Arizona v. Mpore, 94 s.Ct. 188 (1973), in
support of her assertion that she does not have to nake an
affirmati ve denonstrati on of prejudice. Defendant's Menorandum at
3. This argunent is msleading. The Gourt in Arizona did not hold

that a defendant does not have to prove prejudice. Rather, the

¥ Defendant erroneously categorized this as a procedura
challenge; it is actually a substantive chall enge.
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Court nerely reaffirnmedits earlier instructionthat no one factor
is dispositive to the determnation of a speedy trial claim
Arizona v. Moore, supra at 189, (citing Barker, supra at 2193).
Thus, in certain instances it is possible to find a denial of the
right to speedy trial without denonstrating prejudi ce. However,
this is quite rare. The vast nmajority of cases require an
affirmati ve showing. U.S. v. Beamon, 992 F.2d. 1009, 1015 (9th
Ar. 1993) (defendant nust denonstrate actual prejudice; inpaired
pl ea bargai ning position does not constitute prejudice). Nance,
supra; Geeknore v. Dst. . of 8th Judicial Dstrict, 745 F.24
1236 (9th QGr. 1984); US V. Penland, 429 F.2d4 9 (9th QGrr.
1970)(bare allegations of prejudice through Defendant's rmenory
loss insufficient); Mill v. U.S, 402 F.2d 571 (9th Gr. 1968),
cert. denied, 89 s.ct. 917 (1970). An affirnative show ng of
prejudice i s unnecessary only where ot her circunstances wei gh so
severely against as to render the delay shocking on its face.
Arizona, supra (prejudice presuned where defendant suffered a
delay of nearly three years and repeatedly asserted his right to
a speedy trial); US Vv. Beckom, 324 F.Supp. 253 (D.C.NY.
1971) (prej udi ce presurmed where trial nore than twel ve years after
alleged crimnal act and five years after indictnent).

Here, Defendant does not specify what type of prejudice
shoul d be presuned. She nmay be cl ai mng prejudice through rmenory
| oss, as she quotes Justice Powell's statenent that "there is al so
prejudice if defense witnesses are unable to recall accurately
events of the distant past. Loss of nenory however, is not always
refl ected i n the record because what has been forgottenrarely can

be shown. " Defendant's Menorandumat 3,4 (citing Barker, supra).
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Fromthis statenent, it appears that Defendant w shes this Gourt
to concl ude that such all egati ons do not have to be substanti at ed.
To the contrary, Justice Powell was nerely advising courts to be
sensitive to the difficulty in determning prejudice of this
nature, and to recogni ze that certain del ay can be prejudicial on
its face.

Further, even if this Gourt found it appropriate to presune
prejudice, which it does not, it would need to have sone
I ndi cation of the severity of the prejudi ce sustai ned, as a speedy
trial claiminvolves a bal ancing of the relevant factors. Here,
Def endant has given the Court no guidance in this regard. The
Court is unsure even of the type of prejudice alleged. If we
assune al | egations of nenory | oss, essential infornmation, such as
the identity of the witness(es) and the estinated rel evance of the
testinony is |acking.

In sum neither the I ength of the del ay, nor the reason for
t he del ay wei gh so heavily agai nst the Governnent as to justify a
presunption of prejudice. In addition, Defendant's failure to
assert her right by at least filing a notion to set a trial date
belies her claim to prejudice. The GCourt further rejects
Def endant' s argunent that she was prejudiced by the restrictionin
her bail order prohibiting travel off of Saipan absent court
approval. Bail orders are regularly nodified upon a show ng of

good cause.™ Yet, the record reflects that Defendant mnade no

¢/ For exanple, in CCNMI. v. Wong v. Jun-Guo Dong, Crim.
Case No. 93-122F & 93-121 (consolidated), another case brought
under the prostitution statute, the Court granted the defendants'
notions to renove the travel restriction in their bail orders
based on uncorroborat ed assertions that they wi shed to visit China
to see their famlies during the Chinese New Year and to attend to

(conti nued. . .)
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attenpt at nodification. Accordingly, the Court can only assune
t hat Def endant had no wi sh to | eave Sai pan and was not prejudi ced
by the order. Thus, this | ast prong of the Barker anal ysis wei ghs
agai nst Def endant .

After weighing the four factors, the Court finds that the
Governnment did not violate Defendant's speedy trial right as
guaranteed by the Sixth Amendnment of the U S. Constitution,
Article 1 § 4(d) of the Commonweal th Constitution, and Rul e 48 (b)

of the Rules of O imnal Procedure of this Court.

B. THE RIGHT TO A SPEEDY TRI AL UNDER GUARANTEES OF DUE PROCESS

The due process clause of the Fifth Anendnent to the U S.
Constitution and t he due process guarantee containedin Article I,
§ 5 of the Commonweal th Constitution protect the right to a speedy
trial, only as it relates to pre-indictnment or pre-charge del ay.
Mor eover, substantial prejudice to the defense nust be proven in
all instances. Commonwealth V. Flores, Oim Case No. 92-197
(Super. Ct., WNar. 22, 1993); Wight, Federal Practice and
Procedure; Gimnal 2d § 813. This guarantee i s di stingui shed from
that of the Sixth Anmendnent, Article |, § 4(d), and Rule 48(b),
infra., as the latter does not attach until a defendant i s charged
either by indictnment, information, or arrest.

The Court finds Defendant's due process argunent to be
nmeritless. There was no pre-charge delay here. Defendant was

charged on the sane day that she was arrested, August 12, 1994,

8/(...continued)
busi ness i nterests.
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The follow ng day she was brought before the Court for a bail
hearing. In addition, there is no suggesti on of Government del ay
inthe arrest of Defendant. Frivol ous argunents such as this tries
the patience of the Court.

Therefore, the Court DEN ES Defendant's speedy trial claim

nmade under guarant ees of due process.

V. CONCLUSI ON

For the foregoi ng reasons, Defendant's notion to dismss is

DENI ED.

s~
So ORDERED t hi s day Of Decemb

1994.

yﬁx(o c. CAS})?ﬁresiding Judge
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