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I N THE SUPER CR
FCR THE
COMWONVEALTH CGF THE NORTHERN MARIANA | SLANDS

COMWMONVEALTH G- THE NCRTHERN Oimnal Case No. 91-146

MARIANA | SLANDS,
Plaintiff,

)

)

)

)

)
V. ) DECI SI ON AND CRDER ON

) REVOCATI ON OF PROBATI ON
JAMVESON HEML_EY, )
)
)
)

Def endant .

This nmatter cane before the Court on Novenber 29, 1994, on
the Governnent's notion to revoke Defendant's probation for
failure to performthe conditions thereof. Defendant clai ns that

the Gourt | ost jurisdictionover himwhen his period of probation

expi r ed.

I. EACTS
Cn Cctober 22, 1991, Defendant plead guilty to one count of

robbery in violationof 6 OMC § 1411 pursuant to a negoti ated pl ea
agr eenent . The GCourt approved the agreement and suspended
i mposition of sentence for three years pursuant to 6 OMC § 4113.
The GCourt required the Defendant to satisfy the follow ng

conditions of probation: (1) Defendant shall pay restitution in

FOR PUBLI CATI ON
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the amount of $250.00; (2) Defendant shall perform 240 hours of
community work service under the direction of the Probation
Ofice; and (3) Defendant shall obey all laws of the C\M.
Judgment and Probation/Commitment Order (Qct . 22, 1991). During
nost of the three year period foll owi ng the Court’s inposition of
probation, the Defendant did not pay any portion of the
restitution fee or performany community service worKk.

On Cctober 17, 1994, five days prior to the termnation of
hi s probati onary period, the Def endant pai d $200. 00 of the $250.00
restitution fee, and on that same day the Governnent filed a
notion to revoke suspended sentence. The probationary period
ended on Cctober 22, 1994. Two days | ater, the Defendant paid the
remai ning $50.00 of the restitution fee. The Defendant never
conpl eted any community service worKk. The Court scheduled a
revocation hearing on this matter for Novenber 3, 1994.

On Cctober 31, 1994, the Defendant filed a notion to di smss
the revocati on proceedi ngs for |ack of jurisdiction. Based on 6
CMC § 4113(d), the Defendant clains the Court lost its ability to
revoke his suspended sentence on the day the Defendant's
probationary period ended. The Government contends that the
Courts jurisdictionover the Defendant conti nues for a reasonabl e
tine after the probationary period as long as revocation

proceedi ngs commence prior to the end of the probationary peri od.

IT. |SSUE

Whether this GCourt lacks jurisdiction to revoke the

Def endant' s suspended sentence once the probationary period has
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ended if the Government initiated revocati on proceedi ngs prior to

the end of Defendant’s probationary peri od.

ITT. ANALYSIS

Title Six, Section 4113 (d) of the Commonweal t h Code provi des
in pertinent part: "[i]lf the Court has not revoked the order of
pr obat i on and pronounced sent ence, the defendant shall, at the end
of the termof probation, be discharged by the court." 6 OMC §
4113(d). The Defendant contends that the plain | anguage of this
statuterelieves the Court of its jurisdictionover a defendant if
it fails to conplete revocation proceedings prior to the end of
the defendant's probationary period. Despitethelimtations such
an interpretation places on the Governnent's ability to exercise
control over probationed convicts, the Court agrees wth the
Def endant that the statute expressly calls for discharge at the
end of the probationary period.

Def endant cites Keller v. Superior Court, 524 p.2d4 956, 958
(Ariz.App. 1974) which faced circunstances identical to those
here. Based on the plain | anguage of an Arizona statute simlar

to the probation revocation | anguage in Section 4113(d),¥ Keller

¥ The Keller decision supplied the follow ng pertinent
subsections of the Arizona probation statute:

B. A any tine during the probationary term of the person
rel eased on probation, . . . the court may . . . revoke and

termngte the probati on. .

* *

D. The court nmay at any time during the period of probation
revoke or nodify its order of susEenS| on of inposition or
execution of sentence. . . . [I]If the court has not seen fit
to revoke the order of probatlon and impose sentence or
pronounce sentence, the defendant shall, at the end of the
term of probation, be discharged by the court.

(conti nued. ..)
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limted the trial court's jurisdictionto revoke probation to the
period prior to the expiration of the probation period.

The Government responds by citing State v. Jensen, 378 N. W
710 (lowa 1985), which avoided the harsh results of the plain
terns of an lowa revocation statute, focusing instead on the
clained intent of the lowa Legislature and on rel ated statutes.
The Jensen court bol stered its interpretation through a revi ew of
the cases in other jurisdictions, a nagjority of which allow the
statetoinitiate revocation proceedi ngs, but do not require their
termnation, prior to the expiration of probation. Id. at 712.

I nreview ng these conpeting authorities, the Court considers
the Jensen opinion to be an (al beit well-intenti oned) exercise in
judicial legislation. Here, thereis no evidence before the Court
of the legislative intent behind 6 OMC § 4113. Neither is there
a surrounding statutory context which will allow the Court to
infer that continuing jurisdiction past the expiration of the
probationary period is intended. Moreover, the Court cannot
construe a statute against its plain meaning. Ofice of Attorney
General v. Deala, 3 NM1. 110, 117 (1992) .

The Court does not condone the failure of M. Hemley toO
conplete his community work service. Nor would the GCourt have
chosen the wordi ng of Section 4113(d), which arguably renders the
Governnent powerless to enforce the terns of a convicted
crimnal's probation if he or she chooses to violate its terns

during the closing days. Nevertheless, it is not the CGourt's

1/ (... continued)
A R S. § 13-1657 (enphasi s added).
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functionto alter a clear mandate of the | egi slature. Therefore,
this Court holds that, pursuant to Section 4113(d), a notion for
revocation of probation nust be filed and a hearing nust take
pl ace prior to the expiration of the probationary period. Thus,
in the present matter, this Gourt no | onger has the jurisdiction

to conpel M. Hemley to do that which he pledged to do.

V. CONCLUSI ON

For the foregoing reasons, the Government’s noti on to revoke

Def endant' s probation is hereby DEN ED.

So CRDERED this _ 22 day of Decenber, 1994.

/W//’///’/( '

ALE’X’AI\TW C. CASTRO HPresiding Judge




