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TIHERK OrF courT
SHEETAOR COURT

"ILED

JOMAR I all : 28

| N THE SUPER QR COLRT
FCR THE (< NE CEURT
COWOWEALTH CF THE NORTHERN SLANDS

JCSEPH S. | NG5, Avil Action No. 94-1289
Mayor of Rota in his official
capacity, for hinself and on

behal f of the PECPLE O ROTA,
Plaintiff,
DECI SI ON AND ORDER ON

PLAINTI FF'S MOTI ON FOR
PRELI M NARY | NJUNCTI ON

v.

)
)
)
)
)
)
)
)
FRAO LAN C TENCR O )
CGovernor of the Northern )
Mari ana | sl ands; MAR A D. )
CABRERA, Secretary of the Dept. )
of Fi nance; RAYNALDO M C NG )
Secretary of the Dept. of Labor)
and lm”Mmgration; PEDRO Q )
DELA CRUZ, Secretary of )
Commer ce; 1saMu J. ABRAHAM )
Secretary of Health Servi ces, )
)

)

)

Def endant s.

This natter cane before the Court on February 22, 1995, on
Plaintiff Joseph S. 1Inos’ (Mayor) Mtion for a Prelimnary
| nj unction and Def endant Froilan C Tenorio’s® (Governor) Motion
to D smss. The Mayor contends that the Governor and his
Secretaries have coomtted unconstitutional and unl awful acts by

"removing constitutional and statutory powers fromthe Ofice

FCR PUBLI CATI ON

v The Mdtions also pertain to the Myor's conpl aint
agai nst the various departnent secretaries listed in the above
caption. For the sake of sinplicity, their names have only been
i ncl uded in the body of this opinion where necessary.
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of the Mayor and delegating themto officers and agents of his
executive branch or delegating themto the newy created ' Gfice
of the Governor s Representativefor Rota. . ." Plaintiff’s First
Amended Complaint for Declaratory and Injunctive Relief at 2 (Dec.
28, 1994). The Court heard testinony from the Mayor hinself
regarding his Conplaint and the alleged irreparabl e harm he has
been made to endure. Next, the Court heard the Governor's Mtion
to Dsmss five of the nine counts contained in the Myor's
Conplaint. Finally, the Court entertained the Mayor's Motion for
Prelimnary I njunction. The Court nowrender its decisiononthe
Mayor:s Motion for Prelimnary I njunction. Adetermnation of the

Governor's Motion to Dismss shall be forthcom ng.

. EACTS

In May of 1994, in the wake of grow ng concern fromboth the
local and international nmedia, and the United States Congress
about alleged labor violations including rape and forced
prostitution, the Governor sent a task force to the |Island of Rota
to investigate the allegations. 1 June 10, 1994, the House of
Represent ati ves requested t he Governor "to open a satellite Ofice
of the Governor on the Island of Rota . . . [that woul d] function
as the eyes and ears of the Governor . . . in order to enhance the
confidence of local and outside investors to develop new
I ndustries and services." See House Resol ution No. 9-52 (June 10,
1994). Through House Resolution 9-52, the House of
Represent ati ves went on to suggest that an O fice of the Governor
on the Island of Rota woul d "ensure that the needs of the people

of Rota are addressedin atinely nanner . . [because] the Mayor




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

has engi neered an agenda i nconsistent to the needs and w shes of
the residents of Rota." |d.

On August 24, 1994, the Governor signed Drective No. 124,
noti fying the mayors of Rota and Ti nian that, pursuant to Section
17(a) of Article III of the Constitution of the Northern NMariana
| sl ands, he was reserving "the statutory authority to carry out
t he enforcenent of |abor |aws in the Commonweal t h under Secti ons
4441 et seq. of the Nonresident Wrkers Act to the Drector of
Labor." See P aintiff' s BExh. 1. The Drective No. 124 i ntended to
establish centralized investigations of alleged | abor violations
In order to achieve uniformapplication of CNMI. |abor |aws.
| d.

Ch Cctober 12, 1994, the Governor issued a menorandum
establishingthe CGfice of the Governor's Representative for Rota
(Governor’s Representative) "to efficiently take care of nmatters
requiring [the Governor's] attention and ensure effective
coordination . . ." On Cctober 18, 1994, the Governor issued
Drective No. 137 purporting to limt the Mwyor's power "to hire
and/ or appoint personnel for the Executive Branch Departnment
officesinTinianand Rota . . . totheir authority under Article
VI, Section 3(g) to appoint the resident departnent heads." The
Governor also relieved the resident departnent heads of their
statutorily created duty "to hire enpl oyees for positions that are
stationed on the islands that the resident departnent head
represents." See 1 OMC § 5106.

Inaddition, Drective No. 137 firmy establishes secretaries
of the various executive departments as the ultimate authority on

nmatters of enpl oyrment and regul ati onw thi nthose departnents, and
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subj ects the supervisory rol e of resident departnent heads to the
ultimate approval of the secretaries. On Novenber 28, 1994,
apparently pursuant to Drective No. 137, the Gwvernor's
Representative informed all Rota resident departnent heads that
"since the Mayor is not the appointing authority for anyone but
t he resident departnent heads, he has no authority to approve or
di sapprove annual or admnistrative | eave for anyone el se." See
Plaintiff's First Arended Conplaint at 9-10. Accordingly, the
Governor, through the Governor's Representative, has taken over
the grant or denial of admnistrative or annual | eave for nost of
t he enpl oyees in Rota' s resident departnents.

The Mayor contends that these recent actions taken by the
Governor, the secretaries of the various executive departnents,
and the Governor's Representative have usurped his constitutional
and statutory authority to admnister public services and
governnent prograns on the Island of Rota. |In addition to his
request for a declaratory judgnent prohibiting the Governor from
carrying out his plans to recentralize control over his executive
departnents, the Mayor requests this Gourt to enjoin the Governor
fromany further inplenmentation of the directives at issue and
return the | ocal governnent of Rota to the status quo before this
Court has had an opportunity decide this natter on the nerits.

In support of his request for prelimnary injunction, the
Mayor testified to several circunstances which he cl ains have
created and will continue to create irreparable injury to hinself
and the people of Rota. The Mayor clains that the Governor's
Iinterference wth the Myor's powers to appoint or dismss

resident departnment heads, to mnake investigations (of |abor
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matters), to grant admnistrative | eave to resident departnent
enpl oyees, and to pronul gate regul ati ons on | ocal natters have al |
conbined to frustrate the Mayor’s ability to effectively
admni ster public services on Rota. The WMayor contends that
governnment enployees on Rota have been left in a state of
conf usi on concer ni ng whet her they ought to foll owthe authority of
t he Mayor or the CGovernor.

In response, the Governor has based the legitimacy of his
actions on his belief that Article III, Section 17(a) of the
CNMI. Constitution | eaves himw th residual power to regain
that power which Section 17(a) requires himto delegate to the
Mayor . Further, the Governor contends that a prelimnary
I njunction should not issue in this matter because: (1) the Mayor
al ready has an adequate renmedy at | aw available to him and, (2)

the Mayor has failed to showthe threat of irreparable injury.

IXI. | SSUE

Wiether the Court should issue a prelimnary injunction
enjoining the CGovernor, his Secretaries, and the Governor’s
Representative fromany further inplenentationof the directives
at issue and return the | ocal governnent of Rota to the status quo
before this Gourt has had an opportunity to decide this natter on

the nerits.
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ITI. STANDARD FOR | NJUNCTI VE RELI EF

The Gourt nust take the followng four factors into
consideration in weighing an application for a prelimnary
i nj unction? -

(1) the significance of the threat of irreparable harm

to plaintiff if the injunction is not granted; (2) the

probability that plaintiff will succeed on the nerits;

(3) the state of the balance between the harm the

petitioners wll face if the injunction is denied

against the harm the respondents wll face if the

Injunctionis granted; (4) the effect of the injunction

on the public Interest.

Sablan v. Board of Hections, AQvil Action No. 93-1274 at 5
(Super. G. Jan. 3, 1994), (citing King v. Saddl eback Juni or
Col | ege D st, 425 F.2d 426, 427 (9th Gr. 1970).

Alternatively, a trial court may grant a prelimnary
injunction if it finds that serious issues of |aw are presented
and that the petitioners will face nuch greater harm if the
Injunction is denied than the respondents will if it is granted.
Mari anas Public Land Trust v. Government of ONM, 2 CR 999, 1002
(D.N.M.I. App. 1987) (citing Los Angel es Menorial Col i seum Comm.

V. Nat’l Football League, 634 F.2d 1197, 1201 (9th Gr. 1980)).

2/ The Governor contends that a prelimnary injunctionis
not proper in the case at bar because the Mayor already has an
adequate renedy at law - declaratory relief - available to him
The Governor's framng of the issue exhibits a general
m sunder st andi ng. A though the NMayor has requested decl aratory

relief inthis matter, such a request does not itself estop him
fromrequesting the nore urgent formof equitable relief known as
the prelimnary injunction. Plaintiffs are entitled to

prelimnary relief during the pendency of the final hearing

concerning legal or equitable renedies if a court determnes the

four factor prelimnary injunction anal ysis favors the petitioner.

8_ee Kilg%\)/. Saddl eback Juni or Col | ege D st, 425 F.2d 426, 427 (9th
r. .
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ITI. DI SCUSSI ON & ANALYSI S

1. Irreparable Harm

The Mayor alleges irreparable harmin two areas. First, the
Mayor alleges that his constitutional rights as Mayor have been
usurped and cites Elrod v. Burns, 96 S.Ct. 2673 (1976) for the
proposition that a continuing violation of a constitutional right
constitutes irreparable injury. 1d. Second, the Myor alleges
irreparable injury exists because the |ocal governnment of the
| sl and of Rota has been thrown into a state of confusion over the
power struggle initiated by the Governor.

The Mayor contends that Article VI, Section 3 of the
Constitution confers upon himthe sort of constitutional rights,
which if in danger of violation, constitute irreparable injury.
The Court does not agree. The Elrod deci si on upon whi ch the Mayor
relies, stands for the propositionthat irreparable injury exists
when First Arendnent interests are clearly threatened or inpaired
at thetimerelief is sought. The Mayor does not all ege any First
Arendnent violations in his Conplaint. Further, the Court does
not share the Mayor's viewthat the pronouncenment of his duties in
Article VI, Section 3 anounts to the sort of constitutional right
contenpl ated in the Elrod deci sion.

Al though the Governor's recent actions nmay have frustrated
the Mayor's ability to carry out duties which he believes are
traditional ly his own, the Gourt has received very littl e evi dence
of the alleged irreparable harm being inflicted on the |oca
governnment and the people of Rota. During testinony, the Mayor

listed the ways in which | ocal governnment enpl oyees on Rota have
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been left in a state of confusi on concerni ng whet her t hey ought to
followthe authority of the Mayor or the Governor.

First, after conpl ai ni ng about how his recent investigation
I nto | ocal | abor violations have been frustrated by the Governor's
deci sion to launch his own i nvestigation, the Mayor admtted t hat
t he Governor had been within his rights and failed to specify how
the Secretary of Labor's investigation had interfered with his
own. Next, the Mayor clained that the Governor had interfered
with his powers to appoint and/or dismss resident departnent
heads. During cross exam nation, the Mayor admtted that he had
never exercised his power to dismss. A though the Mayor did cite
two occasions where his selection for a resident departmnent head
had been al | egedl y repl aced by a person appoi nted by the secretary
of the departnent,? specific evidence that the repl acenents have
or intend to cause chaos or confusion has not been forthcom ng.

The Mayor also conplained that the recent takeover of
admni strative and annual | eave by the (Governor's Representative
has made it very difficult to have enough enpl oyees at any gi ven
time to admnister public services on Rota. The Mayor

specifically cited an occasi on wher e t he Governor’s Representati ve

3/ First, on My 26, 1994, Mayor Inos appointed M.

Joaqui na C. Atalig as Acting Resident Secretary of the Departnent
of Public Health. See Plaintiff's Exh. 6. 1 January 20, 1995,
Dr. Isamu J. Abraham the Secretary of Health designated M.
Patricia Songsong as Acting Resident Drector of the Rota Health
Center. See PHaintiff's Exh. 1.

Second, on September 7, 1994, Pedro Q Dela CGuz, the
Secretary of Cormmerce terrporarl | y assi gned Juan (% Inos to Rota to
oversee enforcenent of |abor |aws, see Plaintiftf's Exh. 8, even
t hough Acting Resident Secretary of the Departnent of Labor and
| mnm gration, Nicolas A Songsong had al ready been appoi nted by t he
Mayor on August 23, 1994. See Mwyor's Meno Concerni ng Songsong

poi ntrent (submtted by Plaintiff via fax at Court’s request
Feb. 23, 1995).
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approved admnistrative leave for forty Rota enployees to
participate in a |l ocal Halloween festivity.* However, the Mayor
fail ed to docunent which specific public service had been deni ed
the people of Rota on that day which would have threatened
irreparable injury. Nor did the Mayor indicate that he woul d not
have given a simlar nunber of admnistrative furl oughs on that
occasi on.

Finally, the Mayor clains that his power to promulgate
regul ati ons on | ocal matters has been usurped by the Secretary of
Heal t h Servi ces by his statenment that mayors | ack the authority to
promul gate rules and regulations regarding the Departnent of
Public Health. The Court sinply has not been shown how the
current transfer of the power to nmake regul ati ons fromthe Nayor
to the secretaries of the various executive departments poses a
threat of irreparable injury to the Mayor or the peopl e of Rota.
The fact that the Miyor has not attenpted to pronulgate a
regulation in this or any other departnent during his tenure as
Mayor further | essens the |ikelihood that government enpl oyees on
Rota wi Il encounter inconsistent regul ations fromthe offices of
the Myor and the secretaries of the various executive
depart nments.

I n concl usi on, the Gourt has been shown substantial evi dence

that the Governor's acti ons have nade t he | ocal governnent of Rota

During his testinony, the Mayor referred to a simlar
event that occurred during the Christnmas holiday. However, since
the Christmas i ncident was never nentioned in any of the Mayor'’s
pl eadi ngs, and the Hal | oneen i nci dent was never mentioned during
testinony, it is unclear to the Gourt whether or not the Mayor
misspoke during testinony. Nevertheless, even if the Christnas
I nci dent was a separate occurrence, the Court's anal ysis of the
Hal | oween incident is applicable.

9
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functiondifferently, but no evidence that the | ocal governnent of
Rota has ceased to function efficiently for the benefit of the
peopl e. The propriety of the Gvernor's actions shall be
adjudicated in due tinme. Thus far, this GCourt has not been shown

how his actions present a threat of irreparable harm

2.  Likelihood of Success on the Merits

The Mayor relies on Article 111, Section 17(a)¥ in
conjunction with Aticle M, Section 3 of the CNMI.
Constitution for his contention that the Governor and his
Secretaries have usurped his power. Article 111, Section 17(a)
st at es:

The governor shall del egate to a mayor el ected under the
provisions of Article VI, Section 2, responsibility for
t he executi on of GCommonweal t h | ans as deened apﬁr opriate
and the admni stration of public services in the Island
or islands in which the mayor has been el ected.
Ser vi ces bei ng provi ded on a decentral i zed basis i n Rota
and Tinian and Agui guan, on the effective date of this
provi sion shall continue. In furtherance of this
section, the mayor shall have the responsibility for
ensuring that the resident departnment heads faithfully
execute their duties under the |aw and in accordance
with the policies of the Coomonweal t h governnent for the
admnistration of public services, 1n the island or
I sl ands i n which the mayor has been el ect ed.

Commonweal th Constitution, Art. III, § 17(a) (as anended 1985).
In pertinent part, Article VI, Section 3 states:

(b) A mayor shal | adm ni st er governrent prograns, public
services, and appropriations provided by |aw for the
I sland or islands served by the mayor, and shal |l report
quarterly to the governor relatingto those prograns and
services or appropriations . . .

(c) A mayor may investigate conplaints and conduct
public hearings wth respect to governnent operations

5/ Arendrrent 25, created during the 1985 Constitutional

Convention, anended the original Article 111, Sections 17(a) and
17(b), and is the source of Article 1II, Sections 17(a), 17(b),
and 17(c) of our current Commonweal th Constitution.

10
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and local matters, and may submt findings or

recommendati ons to the governor and the | egislature.

(g) The mayors of Rota, Tinian and Agui guan, shall

appoint, inconsultationwth the head of the respective

executive branch departnent, all resident departnent

heads
Commonweal th Constitution, Art. VI, § 3. "When the intention of
the | aw maki ng body is so apparent fromthe face of the statute
that there can be no question as to its neaning, there is no room
for construction." Suruerianps STAT Const § 46.01 (5th Ed.). The
Plaintiff contends that the plain | anguage of Article III, Section
17(a), when read in conjunction wth Article VI, Section 3,
prohibits the Governor from taking part in the execution of
Commonweal th laws and the adm ni stration of decentralized public
servi ces on Rota.

Wth equal vigor, the Governor contends Section 17(a)
enpowers the Governor to reclaim power he has delegated to the
Mayor when the Governor sees a need to do so. The Governor seens
to have based his understanding of Article 17(a) on the first
sent ence whi ch pl aces the Governor in the act of "delegating" the
responsibility for the execution of Commonweal th | aws "as deened
appropriate" and the admnistration of public services to the
Mayor. The act of delegating authority, rather than a conpl ete
surrender or relinquishment of authority, is nerely entrusting
power to another to act for the good of the one who authorizes
hi m 11a WRDS AND PHRASES, 421 (1994), (citing Moul edoux v. Maestri,
2 So.2d 11, 15 (1941)).

Surely, the Framers’ use of the word "delegate" tends to
express an intent to enpower the Governor with the right to

suspend t hat whi ch he has del egated. However, the Mayor directs

the Gourt to the second sentence of Section 17(a) which states:

11
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"Services bei ng provided on a decentralized basisin Rota . . . on
the effective date of this provision shall continue.» It is
widely known that prior to the passage of Anendnent 25,
decentral i zed services such as the Departnent of Public Wrks,
Departnent of Public Safety, Departnent of Commrerce and Labor,
Departnent of Heal th and Environnental Services had traditionally
been adm ni stered by the Mayor. The second sentence of Section 17
suggests that the Mayor should retain his authority over these
decentral i zed servi ces.

The fact that such an inconsistency is present in the plain
| anguage of Section 17(a) conpels the Court to delve into the
history and legislative intent underlying Section 17(a).¢¥ A
this time, the Gourt has not been adequately briefed by either
party on this subject. Accordingly, the Court does not feel that

the "li kel ihood of success on the merits" lies with either party.

3. Bal ance of Hardships

Based on the Qourt's analysis of the threat of irreparable
harmto t he Mayor and the peopl e of Rota, the Court finds that the
Mayor failed to prove that he or the people of Rota woul d incur
substantial hardship if the injunction is denied. In all
sincerity, neither dothe facts showthat the Governor woul d i ncur
hardship if he were made to relinqui sh the control he has assumed.

Therefore, this factor does not weigh in the favor of either

party.

&/ The Court does not rule out the possibility that other
I nconsi stenci es may exi st between Article 111, Section 17(a) and
Article VI, Section 3. However, further discussionof this natter
IS not necessary to decide the Mwyor's Mtion for Prelimnary
I nj uncti on.

12
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4. Public Interest

In the Gourt's view, the Mayor has failed to show how the
Governor's recent actions on Rota have caused or wll cause
confusi on and chaos. Thus, the Court believes the public interest
will not be jeopardized if the Governor is allowed to retain the
control he has assuned until this Court has had the opportunity to
rule on the nerits of this case. However, the Court can only
specul ate as to howthe public interest would be affected if the
Mayor and his resident departnent heads were to resune control
over local affairs. Faced with these two choi ces, the Court finds
that it is inthe public's best interest to preserve the current
rel ati onshi p between the central and the | ocal gover nnent.

After taking all four factors of the prelimnary injunction
anal ysis into account, the Court finds that the Mayor's petition

does not warrant an injunction.

5. Serious |ssues of Law but Harm not G eat

Atrial court also may grant a prelimnary injunction if it
finds that serious issues of law are presented and that the
petitioner wll face nuch greater harmif the injunctionis denied
than the respondents will if it is granted. Mari anas Public Land
Trust V. Government of cnmMI, 2 CR 999, 1002 (D.N.M.I. App. 1987)
(citing Los Angeles Menorial Coliseum Conm V. Nat-‘1 Foot bal l
League, 634 F.2d 1197, 1201 (9th G r. 1980)). Al though the issues
presented are serious, the Mayor has not shown that he will face
much greater harm from a denial of this injunction than the

Governor would endure if the injunction were granted.

13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Accordingly, the Mwyor's petition does not satisfy this
alternative test.

Thus, the GCourt finds that the Mwyor's Petition for
Prelimnary I njunction does not neet the stringent tests set forth
by law for the granting of this kind of extraordi nary, equitable

relief and is therefore DENIED.Y
V. CONCLUSI ON
For the foregoi ng reasons, the Mayor*s Motionfor Prelimnary

I njunctionis DEN ED.

So CROERED thi s /_51‘ day of March, 1995.

0 C. CASTRQ7Presiding Judge

Y Wiile the Gourt's doors remai n open to both parties for
the resolution of disputes of this nature, the Court encourages
both parties to amcably settle their di sputes so that the people
Oi;f'Ro'ta| may receive efficient public service fromtheir elected
of ficials.
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