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I N THE SUPERI OR COURT | {.-cgmrreer
FOR THE YR
COMWONWEAL TH OF THE NCRTHERN MARIAWA N SLANDS

NATI ONAL PACI FI C | NSURANCE, AVIL ACTI ON NO. 94-748

I NC. ,

DECI SI ON AND CORDER
GRANTI NG DEFENDANTS
MOTI ON TO DI SM SS

Plaintiff,
V.

PACI FI C BASI N | NSURANCE, | NC.
and JOSEPH C. REYES,

Def endant s.

e Nt N N e e e e e e S N N

This matter came before the Court on Novenber 2, 1994, and
was submtted on post-hearing nenoranda. Def endants nove to
dism ss the conplaint arguing that Plaintiff is an unauthorized
insurer and as such is denied access to CNMI courts by 4 CMC §

7305(f) ("the Act").

. EACTS

On January 16, 1987, National Pacific Insurance, Inc. ("NPI
Guant) , a Guamcor porati on, and Def endant Paci fi ¢ Basi n | nsurance,
Inc. ("Pacific Basin"), a donestic corporation, entered into an
agency agreenent ("the agreenent"). Defendant Reyes signed the
agreenment as President of Pacific Basin. Pursuant to the

agreement Pacific Basin was to sell insurance on NPl Quam s

FOR PUBLI CATI ON
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behal f. In 1987, NPl Quamapplied for and received certificates
of registration as a donmestic and as a foreign corporationin the
CN\M . Later in 1987, NPl Qam applied for a Certificate of
Authority to engage in the business of insurance in the CNM and
was deni ed because it had not been in the business of insurance
for the requisite five years. Subsequently, NPl Sai pan was

created as a donestic corporationin the C\NM.

ITI. PROCEDURAL HI STORY

On July 21, 1994, Plaintiff initiated this suit, clai mng
t hat Def endants breached the agency agreement by w t hhol di ng and
converting premuns due Plaintiff. Defendants responded by filing
a Motion to D smss the Conplaint on August 31, 1994. (On Cctober
28, 1994, P aintiff filed an amended conpl ai nt, whi ch dropped the
all egations against Reyes in his individual capacity, and a
Menor andum of Points and Authorities in Qoposition of the Mtion
to Dsmss. In addition, NPl Quam assigned its clains against
Defendants to NPl Sai pan. On Novenber 21, 1994, Defendants fil ed
a Mtionin Further Support of the Motionto D smss. On Novenber
2, 1994, the Court heard the notion and ordered further briefing
on the issue of the application of the Act.

Def endant s contend t hat the conpl ai nt shoul d be di sm ssed, as
Maintiff is an unauthorized insurer and i s deni ed access to C\NM
courts by the Act.

Plaintiff counters that the Act applies only to foreign
insurers; Plaintiff, as a domestic insurer, is beyond its scope.
Alternatively, Plaintiff contends that the Act only prevents

unaut hori zed foreign insurers from naintai ning acti ons agai nst
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their insureds. Further, Paintiff clains that the agency
agreenent is enforceable pursuant to section 178 of the
Restatenrent 2d of Contracts, governing contracts made in
violation of a statute. Finally, Paintiff argues that, even if

the Act is applicable, it is entitled to restitution.

III. | SSUES

1) Wiet her the Act is applicabl e where the plaintiff is a
donestic insurer attenpting to enforce a claimassigned to it by
a foreign insurer.

2) Wiet her the Act prevents an unauthorized insurer from
instituting a legal action in the ONM agai nst any defendant or
only agai nst an insured.

3) Wiet her the Restatenent 2d of Contracts § 178 nandat es
t he enforcenent of an agency agreenent entered into in violation
of 4 OMC § 7395(b) .

4) Whet her a plaintiff precluded by the Act frominitiating

an actioninthe OM is entitled to restitution.

V. ANALYSI S

A PLAI NTI FF'S STATUS AS A DOMESTI C CORPORATI ON

The Commonweal th | nsurer Act of 1983 ("l nsurer Act") requires
foreign insurers to obtain a certificate of authority from the
I nsurance comm ssioner prior to engaging in the "transaction of
busi ness" in the Commonweal t h. 4 OMC § 7301(a), et seq. A
conpani on statute, the Unaut hori zed I nsurer Act sets out penalties
for insurers, and those who aid them in the transaction of

busi ness i n contraventi on of the Insurer Act. (One formof penalty
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is enbodied in the Act, the provision at issue, which states in
full :

(f) lnstitution of action by unauthorized
insurer. No unauthorized insurer shall institute or
file, or cause to be instituted or filed, any suit,
action or proceeding in the Coomonweal th, until the
insurer has obtained a certificate of authority to
t ransact i nsurance busi ness in the Conmonweal t h.

It is conceded that NPl Quamis: i) a foreign insurer; ii)
transacting business in the CNM; iii) without a certificate of
authority to do so. Def endants argue that NPl Quam shoul d
therefore be precluded by the Act frominstituting an action in
the CONM. Further, pursuant to the laws of assignnent, any
assignee of NPl Quams clains is subject to any def enses avail abl e
agai nst NPl Quam Véiner King Systens, Inc. v. Brooks, 628
F.Supp. 843, 846 (WD. N. C. 1986); Restatenment 2d of Contracts s
336. Paintiff's clains derive solely fromNPl Guam Haintiff
was not a party to the agency agreenent, and therefore, has no
i ndependent claim agai nst Defendants. Plaintiff’s interest
derives solely from NPl Quamis assignment of clains. Thus, as
Def endants points out, Plaintiff is effectively standing in the
shoes of NPl Quamand is subject to the sane defenses. Veiner

King Systens, supra.; Restatement 2d of Contracts s 336.

B. THE CNMI UNAUTHORIZED INSURER ACT

1. insurer requirenents and penalty provisions

"Closed door statutes” preclude a corporationwhich fails to
conply with licensing requirements from access to the |ocal
courts. Such statutes contain express provisions to the effect

that foreign corporations which violate |icensing provisions nay
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not nmaintain any suit or actionat lawor inequity in the courts
of the state. Hemphill v. Orloff, 48 S.Ct. 577 (1928); 36 AMJUR
2d § 282. Such statutes render the contracts of nonconplying
corporations unenforceable in the courts of that state. White
Sewing Mach. Co. Vv Harris, 96 NE 857 (I1l. 1911); 36 AMJUrR 2D §
282. The CN\M Act is such a closed door statute.

Plaintiff states that the case | awpertai ni ng to unaut hori zed
insurer acts clearly indicate that the protection of the insured
Is the sole focus. Seamans V. Christian Bros. Mill Co., 68 N W
1065 (M nn. 1898)(suit by receiver of unlicensed i nsurance conpany
to recover prem uns due under insurance contract fail ed; contract
held illegal and unenforceabl e); Bothwell v. Buckbee, Mears Co.,
297 NNW 724 (M nn. 1926)(sane); Ballentine v. Covington, supra
(unlicensed i nsurance agent's suit to recover prem uns due under
I nsurance  contract fail ed, cont r act held illegal and
unenforceabl e); Swing v. Munson, 43 A. 342 (Pa. 1899)(sane) ;
Franklin Life Ins. Co. v. Ward, 187 So. 462 (Ala. 1939) (defendant-
insurer can not use fact that it is unlicensed as a defense
agai nst enforcenent of insurance contract); Hartford Fire Ins. Co.
V. Galveston H.& S.A.R.Y.CO., 239 S.W 919 (Tex. 1922)(paymnent of

policy by foreign insurer to insured did not constitute "doing

/ G her licensing statutes are not acconpani ed by penal ty
provisions. The courts in these jurisdictions are split as to
whether to enforce contracts entered into by nonconplyin
corporations. The najority hold that these contracts are ill ega
and therefore unenforceable. Bothwell v. Buckbee, Mears Co., 48
S.Ct. 124 (1927) ; Ewell v. Daggs, 2 S.Ct 408 (1883); Cunningham V.
Rockway Fast Motor Freight, 11 A.2d 422 (N.J. 1940) ; Ballentine v.
Covington, 96 SE92 (s.C 1896). In the case at bar, both parties
have attenpted to use this split to support their opposing
positions on enforcement. However, these attenpts ignores the
fact that these cases are not on point, as they do not involve a
penal ty provision.
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business" in the state so as to preclude suit by insurer for
excess noney paid by mstake). Paintiff argues the Act is not
i ntended to prohibit actions where the interest of the insured is
not at stake.

Plaintiff relies heavily upon Georgi a Honme v. Boykin, 34 So.
1012 (Ala. 1903). Georgia Honme allowed an action brought by an
unaut hori zed i nsurer against its agent to recover premuns. The
defendant noved to dismss the conplaint, asserting that the
plaintiff insurer could not recover due to its violation of the
state licensing requirenents. Said requirenents provi ded that:
"before any i nsurance conpany not organi zed under or by the | aws
of this state, shall transact any business of insurance, other
than life or accident insurance in this state, through agents or
otherwi se, it shall pay intothe treasury of the state, the sumof
one hundred dollars," etc. Georgia Hone, at 1017 (enphasis
added) . The court rejected argument, reasoning that the
regul ations violated were limted to deal i ngs bet ween i nsurers and
t hei r insureds.

The CGourt rejects Paintiff's analysis. The holding in
CGeorgia Honme is not persuasive here for two reasons. First, as
Defendants state, it is based upon a statute which is
significantly distinguishable fromthe Act. In Georgia Honme, the
statute bars only the unaut hori zed "transaction of the busi ness of
I nsurance. " In contrast, the Act <categorically bars the
unaut hori zed "transacti on of business".

Second, Georgia Hone ignores the issue before us: the
interpretation of a penalty provision. Georgia Hone does not

invol ve a penalty provision. Thus, it is not on point, despite
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the nuch vaunted fact that the plaintiff was an unauthorized
i nsurer and the defendant was its agent.

Li kewi se, the other authorities cited by Plaintiff are off
point. Not one involves a closed door statute or other form of
penalty provision. Al rest upon |icensing requirements w thout
reference to enforcenent statutes. Bothwell v. Buckbee, Mears
Co., 297 N.W 724 (M nn. 1926) (arguing contract unenforceabl e for
violating |l aw of foreign state where it was execut ed) ; Seamans v.
Christian Bros. MII Co., 68 N W 1065 (Mnn. 1898)(sane);
Ball entine v. Covington, 98 S. E. 92 (S. C. 1896)(argui ng contract
unenf or ceabl e based uponillegal ity under domestic | aws) ; Swi ng v.
Minson, 43 A. 342 (Pa. 1899)(sane); Franklin Life Ins. o .
Ward, 187 So. 462 (Al a. 1939)(sane); Hartford Fire Ins. Co. .
Gal veston H.& S.A.R.Y.CO., 239 S. W 919 (Tex. 1922).

In contrast, cases cited by Defendants interpret |icensing
requi rements for foreign corporations acconpani ed by cl osed door
statutes mrroring the Act. These cases hold that such statutes
obstruct suits agai nst agents and ot her non-i nsureds. National
Bank of Price v. Parker, 194 P. 661, 663 (Wah 1920)(enforcing
statute denying right of nonconplying corporation to sue; Thomas
Mg Co. v. Knapp, 112 N W 989 (M nn. 1907) ((closed door provision
precl uded corporate plaintiff fromrecovering agai nst its agent).
Nuner ous addi ti onal cases areinline. Wlsonv. WIliam 222 F. 2d
692, 697 (10th Gr. 1955); King Copper Go. v. Dreher, 191 P. 99
(Col. 1920); Bailey v. Parry Mg. Co., 158 P. 583 (0Okl. S.cCt.
1916) ; Billingslea Grain Co. v. Howell, 205 S. W 671 (Tx. 1918) ;
Goodner Krumm Co. v. J.L. Onens Mg. Co., 152 P. 86, 87 (Okl.
1915) .
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Penal ty provisions acconpanying |icensing requirenments for
foreign corporation and for foreign insurers have anal ogous
functions. They are designed to protect the public by deterring
nonconpl i ance. Hence, the Court finds the application of the Act
to an entity other than an insured to be consistent with the
intent of the Act.

Therefore, the Gourt concludes that the Act prevents the
initiation or mai ntenance of any suit in the ONM based upon the

clains of an unaut hori zed i nsurer. 2%/

C. RESTATEMENT 2D CF CONTRACTS
RESTATEMENT 20 oF CONTRACTS § 178 reads:

(1) A promise or other form of an agreenent is
unenforceable on grounds of public policy if
| egi sl ation provides that it is unenforceable or the
interest inits enforcement is clearly outwei ghed in
the circunstances by a public policy against the
enforcenent of such terms.?

z/ The Court also rejects Plaintiffs proposed reliance on
§ 431-328 of the Hawaii Act. The Hawaii Act and the ONM Act are
materially dissimlar. The scope of the Hawaii Act's penalty is
expressly limted to the avoi dance, or renderi ng unenf or ceabl e, by

insureds of insurance contracts. If the ONM Legislature had
i ntended such a resul t, they woul d have | i kew se i ncl uded | anguage
of limtation, especially with the Hawaii nodel as a guide.

However, as they did not it would be in direct contravention of
the nost basic rules of statutory construction to engraft
limtations onto the plain nmeaning of the Act.

3/ The Court assunmes that when Plaintiff speaks of an

agreement entered intoin violationof a statute, it is referring
to 4 OMC ss 7395(b) and 7305(a) and (h), as well as 4 OMC §
7305(f) .
4 OMC s 7305 (a) and (h) read in full:
(a) Representing Or placing insurance wth
unaut hori zed insurers prohibited. No person,
corporation, association or partnership nmay act as agent for any
i nsurer not authorized to transact business in the Commonweal t h,
or negotiate for, or place, or aid in placing insurance coverage
in the Coomonweal th for another with any such i nsurer.
(conti nued...)
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RESTATEMENT 2p OF CONTRACTS § 178.

Plaintiff argues that pursuant to this section the agency
agreement is enforceable. Seven OMC § 3401 directs the CNM
courts to apply the common | aw as expressed in the restatenents,
in the absence of witten law to the contrary.

Plaintiff argues that the Restatement section nust be applied
as it does not conflict wth any wittenlaw, and that in doing so
it wll be found that public policy weighs in favor of enforcenent
of the agreenent.

The CGourt rejects this view It is not presented with an
anbi guous | aw or an absence of witten law in this area, which
would invoke the Restatenment. Four OMC § 7305(f) on its face
prevents unaut hori zed i nsurers frominstigating any court action.
Thi s prohibition obviously includes action to enforce contracts.
Thus, while the Act does not render contracts voi dable or void ab

initio, it effectively renders themunenforceable. Hence, it is

é/(...continuedR

~(h) Penalty. Any person, corporation, association or
partnership viol ati ng any of the provisions of this section nmay be

found guilty of a msdeneanor and shall, upon conviction, be
subject to a fine of not |ess than $1, 000 nor nore than $2, 000, or
i mpri sonment of not nore than six nonths, or both such fine and
| mpri sonment .

Not e, that, under 4 OMC § 7301(b) (1) (D), to qualify to hold
a certificate of authority an insurer nmust "[h]lave appointed a
general agent who is qualified according to the standards set
forth in § 7303(a) ;" The court points this out to explain what
nmay appear to be a inconsistency. n the one hand, establishing
an agent is a prerequisite to obtaining authorization to transact
i nsurance busi ness; on the other hand, acting as an agent of an
unaut hori zed insurer is illegal. Neverthel ess, these provisions,
when read together, sinply nean that, in order to apply for a
certificate of authorization, an insurer nmust appoi nt an agent,
however, that agent nmay not commence acting as his agent until the
i nsurer recei ves authorizati on.
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in direct contravention with the Restatenent provision proffered

by Plaintiff.

D EQUI TABLE RELI EF
The equities of a claimmust be evaluated in order to determ ne
whet her denying relief woul d result in unjust enrichment. Tai nano
V. Young, 2 (R 285 (D.NMI. App. 1985). This can not be done
w thout examning the nmerits of a case. Thus, this Court can not
address the i ssue of restitutionw thout vitiating the cl osed door
statute. The Court refuses to do so, even if such a refusal could
result in a hardship. dosed door statutes are punitive. They
are intended to act as painful deterrents to the unauthorized
practice of business. The Act was established to further the
publ i ¢ good by penal i zi ng nonconplying i nsurers. The penalty |ies
in the insurer's inability to seek redress in the CcNMI for its
grievances. It is inplicit in such statutes that private w ongs
may have to be | eft unsatisfied for the greater good of the public
as a whole. Even jurisdictions whose |icensing and registering
| aws are not acconpani ed by penalty provisions, often refuse to
enforce contracts on behal f of nonconpl yi ng corporati ons agai nst
their agents in light of the public good, stating that: "it woul d
be to make the public policy of the state subsidiary to the
propriety and policy of the rule of public |aw which forbids an
agent to questionthe right of his principal to noney coll ected by
him for the principal. Such a rule ignores the broad and
controlling rights of the public." Qunninghamv. Brockway Fast

Motor Freight, Inc., 11 a.2d4 422, 427 (N. J. 1940).

10
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Moreover, it is well established that the "clean hands"
doctrine applies to restitution cases. Kaiser v. Thonpson, 232
P.2d 142; 65 AmJur § 9. Consequently, evenif the merits of this
case were inspected, it is highly probable that NPl Guam’s
transgression of the Commonweal th Insurer Act would inpede the
granting of restitution. As opined by the Kaiser court, "a person
can not maintain an actionif, inorder to establish his cause of
action, he nust rely in whole or on part onanillegal or inmoral
act or transaction to which he is a party, or where he nust base
his cause of action, in whole or on part, on a violation by
hinself on the crimnal or penal laws."

Therefore, the GCourt denies Haintiff's request for

restitution.

V.  CONCLUSI ON

For the foregoi ng reasons, the Defendants' notion to di smss

the conpl ai nt is GRANTED.

So CRDERED thi s & day of March, 1995.

yﬂﬁ W Presiding Judge
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