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IN THE SUPER (R W S

FOR THE
COMONVEALTH GF THE NCRTHERN VAR ANA | SLANDS

JEANNE H RAYPHAND, Avil Action No. 94-912

)
)
Plaintiff, )
) VEMORANDUM DECI SI ON AND
v, ) CORDER ON DEFENDANTS
) MOTI ON TO DI SM SS
FRAO LAN C. TENCRI Q (over nor, )
et al., )
)
Def endant s. )
)

This nmatter came before the Court on February 15, 1995, on
the notion of Defendant Governor Froilan C. Tenorio to dismss
this taxpayer action as noot. The Governor argues that two recent
appropriation bills enacted by the Commonwealth Legislature
ratified all of the Governor's expenditures at issue. P aintiff
Jeanne H. Rayphand counters that the Legislature's actions were

i neffective to acconplish this purpose.

. EACTS
During the first year of Governor Tenorio’s termof office,
and for all of Fiscal Year 1994, the Commonweal th Gover nnent
operated without a current budget appropriation. Instead, the

Commonweal t h oper at ed under the budget for Fiscal Year 1992, the

FOR PUBLI CATI ON
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nost recent validl y-enactedgeneral appropriationup tothat tine.
In early 1994, Governor Tenorio took the position that he had
pl enary authority, under Article 111, § 9(a) of the Commonweal t h
Constitution, to reprogramfunds al | ocated by the 1992 budget, in
t he absence of a valid appropriation for the current fiscal year.
In the Governor's view, the only Ilimt to this reprogramm ng
authority was that total expenditures nust remain within the
overal |l spending cap of the 1992 budget, set at $152, 657, 591.
Accor di ngly, t he Gover nor undert ook substanti al reprogramm ng
of the 1992 budget allocations to neet his current budget
priorities during late 1994. Anong these reprogrammng actions
were a $6.2 mllion payment to Mitsubishi H ectric Conpany to pay
for generators purchased by the Commonwealth Wilities
Corporation, a $1 mllion paynment pursuant to a settlenment of a
federal discrimnation |awsuit agai nst the Public School System
(pSS), and a paynent to the Judges and Justices of the
Commonweal th Judiciary for salary increases which had been
approved by the Legislature in early 1993. None of these
expendi tures took place pursuant to | egislative appropriation.
On Septenber 13, 1994, Plaintiff filed this action, alleging
that the Governor’s reprogrammng authority is limted by the
restrictions of the Planning and Budgeting Act, 1 OMC § 7101 et
segq. Paintiff's suit set forth nine causes of action, |ater
anended to fourteen, alleging that the expenditures described
above -- and others -- exceeded the Governor’s authority. The
Conpl aint requested a declaration that the expenditures were

illegal, an injunction prohibiting further such reprogranmm ng, a
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j udgnent agai nst the Governor in the anount of the clained illegal
expendi tures, and an award of attorneys' fees and costs.

Cn January 24, 1995, the Legislature passed and the Acting
Covernor signed two appropriation measures. Public Law 9-23,
entitled "To make speci al appropriations for Fiscal Year 1994 and
1995 and for other purposes," contained the follow ng findings:

(1) there has not been an adopted budget since
Fiscal Year 1992 and, since that Fiscal Year,
obligations have been incurred at the |evel for that
fiscal year pursuant to Article III, Section9(a) of the
Constitution; and

(2) as described in Sections 2 through 4 of this
Act, a nunber of special circunstances have ari sen si nce
Fiscal Year 1992 that have required or wll require
paynents from the Commonweal th Treasury, ?arti cularly
the settlenent of the Public School Systemlawsuit, the
paynents of anounts in arrears to Mitsubishi H ectric
Conpany for el ectric generators, and the sal ary i ncrease
for the judges of the courts of the Commonweal t h; and

(3) the need for these paynents was unforeseenin
t he Fi scal Year 1992 budget and appropri ati ons acts; and

(4) the judiciary has publicly advised and
adnoni shed the executive and |egislative branches to
find a political solution to the legal and financi al
Ior obl ens raised by reprogramm ng, rather than through

itigation; and

(5) due to the general |anguage of Article III,
Section 9(a) of the Constitution, it is prudent for the
Legislature to ratify the actions taken to respond to
such speci al circunstances and to appropriate funds for
such paynments, to the extent that such appropriations
nmay be necessary; and

(6) the Legislature and the Governor agree that
t he expendi ture of Public funds as described in sections
2 through 4 of this Act shoul d have been appropri at ed by
the Legi sl ature.
Sections 2 and 4 of Public Law 9-23 appropriate specific
funds to pay for the PSS settlement and the judges' retroactive

salary increase. In both cases, the funds are appropri ated "out




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of any funds available for Fiscal Year 1994% pursuant to Article
III, Section 9(a) of +the Constitution and not otherw se
obligated." Section 3(d) appropriates $10, 000, 000to cover the
paynents to Mtsubishi. According to the provision, these funds
are appropri ated "to [ Commonweal t h Devel opnment Aut hority] derived
from bond interest and currently held by the Bank of Guam."
Section 5 provides that "the (Governor and Legi sl ature shall take
the appropriations nade by this Act into consideration when
adopting a budget for Fiscal Year 1995."

Section 6 purports to absolve from civil liability m"any
enpl oyee of the Commonweal t h government" in connection with the
PSS settlenent, the Mtsubishi paynent, and the paynment of
judicial salaries. The provision |ikew se relieves enpl oyees of
liability "for having exceeded the overall budgetary spending
during the period of continuing appropriations begi nni ng Cct ober
1, 1992."

Public Law 9-25, also enacted on January 24, 1994, is a
general appropriation neasure for the operations of the
Commonweal t h Governnent for Fiscal Year 1995. Wiile the parties
to this notion did not submt the budget worksheets for this
nmeasure, the face of the statute does not explicitly account for
the appropriations contained in Public Law 9-23 in determning

revenues avail able for expenditure in Fiscal Year 1995.%

i/ Section 4 al so appropriates an equal armount of funding for
the Judges’ salaries in Fiscal Year 1995.

2/ gpecifically, while s 201 of the 1995 budget deducts from
total identified revenues the Legislature's \or evi ous budget
appropriation for the Commonweal th Judiciary (Public Law 9-15), s
201 does not nention the appropriations of Public Law 9-23.

4
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Defendant's notion followed on February 7, 1995. It was
heard on an expedited timetabl e, pursuant to a stipul ati on of the

parties, and taken under advi senent.

II. |SSUES

Four issues are presented:

1. Wiet her t he Commonweal th Legi sl ature has power toratify
the reprogrammng acts of the Governor and ot her Commonweal t h
enpl oyees;

2. Wether, as a nmatter of |law, the actions of the
Commonweal th Legislature in passing Public Laws 9-23 and 9-25
constitute an effective ratification of the Governor's
reprogramm ng acts and an effectiverelease fromliability arising
fromthose acts;

3. Whet her, as a nmatter of |aw, Public Laws 9-23 and 9-25
have any effect on reprogrammng actions not specifically
mentioned in those stat utes,;

4. Whether this action should be dismssed due to
Paintiff's failure to join either the Commonweal t h Devel oprent
Authority or the fornmer Governor and Secretary of Fi nance as

Def endant s.

III. ANALYSIS
A MOOTNESS
A case is rendered noot if the factual or |egal posture of
the controversy has changed in such a way as to render it non-
justiciable. |In particular, legislative enactnents nmay satisfy

clains of illegality, ratifying acts which were arguably il egal
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at the time they were coomtted. Wight, MIler & Cooper, Federa

Practice and Procedure, 24, § 3533; See al so Southern California
Gas . v. Public Wilities Comm, 695 P.2d 186 (Cal. 1985). The
party contendi ng that a case i s noot nust bear the heavy burden of
denonstrating facts underlying that contention. In re Duncan, 3
C.R 383, 387 (Comm. Tr. Ct. 1988). Furthernore, on a notion to
di smss, the court nust viewthe facts in the |ight nost favorabl e
to the non-noving party. Govendo v. Mcronesian Garnent Mg.,
Inc., 2 NMI. 270 (1991), citing Abramson V. Brownstein, 897 F.2d
389 (9th A r. 1990).

Here, the argunents before the Gourt call into question the
validity of an enactnent of the Commonwealth Legislature.
Therefore, the standard presunptions recited above collide full-
force against the equally-standard rule that regul arly-enacted
statutes are presuned to be constitutional. See In re Seman, 3
NMI. 57 (1992). In resolving the conflict between these
opposi ng presunptions, the Court notes that Defendants* notionis
potentially dispositive of this entire action at a pre-tria
juncture before a full evidentiary record has been presented.
Moreover, the issues raised by Paintiff's Conplaint are of the
nost serious character and deserve careful consideration by the
Court. It is therefore appropriate to give effect to the
presunptions favoring Plaintiff even if this means subjecting
Public Law 9-23 to greater scrutiny than is customary when a

statute i s chal | enged.
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B. LEA SLATURE' S POWNER OF RATI FI CATI ON.

Alegislature may validly ratify or cure procedural defects
regardi ng any action which the |egislature could have aut hori zed
i n advance. Fairbanks North Star Borough v. Al aska, 753 P.2d
1158, 1160 (A aska 1988); Southern California Gas Co., Supra, 695
P.2d at 188; Ventura Port Dist. v. Taxpayers, Property Oaners,
Gtizens and H ectors of Ventura County, 347 p.2d 305, 310 (cal.
1959); Singer, Sutherland Statutory Construction (5th Ed. 1993),
§ 41.11. Wiere the legislature's intention to cure prior
procedural | apses is clearly expressed, such enact nents are gi ven
full effect. Fund Manager v. Corbin, 778 P.2d 1244 (Ariz. 1989).
See also Johnston v. Connor, 236 P.2d 987, 991 (Ckl. 1951)
(legislature nmay appropriate funds to pay for contract entered
into by Governor years earlier); ogilvie v. Lewi s, 274 N E. 2d 87,
95 (I1l. 1971).

However, a legislature may not pass a statute which
prescribes a rule of decision in a pending case unless the
| egi slationitself amends t he substantive | awunderl yi ng t he case.
United States v. Klein, 80 U S (13 wall.) 128 (1871).%¥ As

3/ In Klein, an admnistrator brought suit against the

United States to recover an estate sei zed by t he gover nment during
the AQvil War. Wiile the case was on appeal, Congress directed
that a claimant's receipt of a presidential pardon should be
consi dered conclusive proof that the recipient had aided and
conforted the Confederacy, making himineligible to recover his
| and under applicable law The Suprene Court held the proviso
unconstitutional because it "passed the |limt which separates the
| egi slative fromthe judicial power" by "prescribling] a rule of
decision of a cause in a particular way." |d. at 146-47.

The Kl ein Court distinguished Pennsyl vania v. The Weeling
and Bel nont Bridge Co., 59 U.S. (18 How. ) 421 (1856), which had
held that a Congressional retroactive ratification of a bridge's
specifications did not violate the separati on of powers doctri ne,
even though the Congressional Act had the effect of thwarting a
preexi sting judicial decree declaringthe bridge an obstructionto

(conti nued. . .)
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expressed by the Nnth Grcuit, "[tlhe constitutional principle of
separation of powers is violated where (1) ‘Congress has
inmpermssibly directed certain findings in pending litigation,
w t hout changi ng any underlying |l aw,’ or (2) ‘a challenged statute
[is] independently unconstitutional on other grounds." Gay V.
First Wnthrop Corp., 989 F.2d 1564 (9th Gr. 1993), quoting
Seattl e Audubon Soc’y v. Robertson, 914 F.2d 1311, 1315-16 (9th
Gr. 1990), rev’d on other grounds 112 s.Ct. 1407 (1992) .

In sum while there is no question that the Comronweal th
Legi sl ature has the power to ratify the Governor’s reprogranmm ng
expenditures, that power nust be exercised within the limts
i nposed by t he separation of powers doctrine and the provi si ons of
t he Coomonweal th Constitution. In order to prevail on this notion
to dismss, Defendants nust show that these limts have been

obser ved.

C VALI DI TY OF PUBLI C LAW 9-23
Def endants contend that Public Law 9-23 which purports to
ratify various expenditures and reprogranmng activities of the
Covernor, has nade all of the clains contained in Plaintiff's
conplaint nmoot. To satisfy the test enunciated in Gay, supra,
989 F.2d at 1568, Defendants nust show 1) that Public Law 9-23

effects a change in the existing |aw governing Defendants’

3/ (...conti nued)
navigation and directing its renoval. |d. The Klein court
expl ained that "[n]lo arbitrary rul e of deci sion was prescribed [in
Wieeling Bridge] . . ., but the court was left to apply Its

ordinary rules to the newcircunstances created by the act. K ein
at 147. See al so Puterbaugh v. Gla County, 46 p.2d 1064 (Ariz.
1935) .
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actions; and 2) that Public Law 9-23 neets constitutional
requi rements for valid appropriations.

1. Ratification of Exvenditures.

a. Change in Underlying Substantive Law The princi pal
def ect all eged regardi ng the Governor's reprogramm ng acti ons was
his failureto securelegislativeappropriationprior to expendi ng
the funds in question. There is no doubt that the Legislature, in
enacting Public Law 9-23, intended to provide an appropriation
aut hori zi ng expenditures for the PSS settlenment, the Mitsubishi
generators and the judicial salary increase. If such
appropriations were effectively nade, they would amount to a
change in the substantive | aw underl yi ng the Governor’s acti ons.
Thus, assuming for the moment that these appropriations were
constitutionally permssible (a question addressed bel ow), the
first part of the two-part test of Gray, supra, 989 F.2d at 1569,
is satisfied with regard to these expenditures.

b. Constitutionality. A legislative enactnent nust be
"constitutional on ot her grounds" in order to satisfy the second
part of the test in Gray, supra, 989 F.2d at 1570-71. P aintiff
clains that the appropriations contained in sections 2 and 4 of
Public law 9-23 are beyond the Legislature's power, because they
seek to appropriate funds fromF scal Year 1994 in excess of the
Governor’s identified revenues for that year. See Opposition
Memorandum at 12-13.

To evaluate this claim the Court |ooks to Arendnent 14 of
t he Commonweal th Constitution, in which the 1985 Constituti onal
Convention nodified Art. III, § 9(a) to read:

The Governor shall submt to the Le%i sl ature a proposed
annual balanced budget for the follow ng fiscal year.

9
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The proposed balanced budget shall describe anti ci pated

revenues of the Commonweal t h and recomrend expendi t ures

of Commonweal t h funds. The anticipated revenues may not

be increased by the Legislature without the consent of

the Governor. (|anguage of Amendnent 14 in italics)
Plaintiff argues that this provision effectively requires a
bal anced budget and prevents the Legislature from appropriating
funds in excess of identified revenues.

On its face, the language of the Amendnent is anbiguous.
Section 9(a) does not explicitly prohibit the Legislature from
appropriating funds in excess of identified revenues, as do the
"balanced budget" provisions of other state constitutions.
Article 11, the portion of the Constitution dealing with the
powers of the Legislature, is silent on the i ssue. Moreover, the
Analysis to the Constitution (1976), at 76, nmakes it clear that s
9(a) in its pre-anendment form was not intended to limt the
powers of the Legislature to enact deficit-spending bills: "The
budget is a guide [to the Legislature]. It is not intended as a
limtation."

Despite this anbiguity, the repeated insertion of the word
"balanced," and the added | anguage in Art. III, § 9(a) as amended
does suggest that the drafters of Anendnent 14 intended to bind
the Legislature to a bal anced budget. Conmttee Recommendati on
No. 50 to the Second Constitutional Convention conclusively

denonstrates this intent of the drafters:

See, e.g., Grossman V. State Dept. of Natural Resources,
682 p.2d 1319, 1333 (Mont. 1984) (citing Mntana constitutiona
provision that "[alppropriations by the Legislature shall not
exceed anticipated revenue"); City of Camden v. Byrne, 411 A.24
462, 471 (N. J. 1980) (citing New Jersey constitutional provision
that "[n]Jo general appropriationlaw ... shall be enacted if the
aPpropriation contained therein ... shall exceed the total anount
of revenue on hand").

10




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Under Section 1 of the proposed anendnent, the
governor woul d be required to submt and the | egi sl ature
to approve a balanced budget for the Commonwealth
Governnent in every fiscal year. A bal anced budget
nmeans that revenues are at |east equal to outl ays.

[...]

[This proposal] will prevent the |egislature from
appropriating funds in excess of the anount of revenue
estimates as bei ng avail abl e fromexi sting resources.

[...]

~The Comm ttee believes that the proposed anendment
requiring a bal anced budget sets the Commonweal th on t he
right financial course.
O July 16, 1985, the Second Constitutional Conventi on unani nously
passed Anendrment 14 as proposed by the Coomittee. Constitutional
Convention Journal, 29th Day, at 497.

A cardinal principle of statutory construction is that the
Gourt should give effect to the intention of the |egislature.
Commonweal th Ports Authority v. Hakubotan Saipan Enterprises,
Inc., 2 NMI. 212, 221 (1991). Here, the intention of the
drafters of Arendnent 14 is crystal clear, despite the anbiguity
of the provisionthey enacted. The Court therefore concl udes that
t he Commonweal th Legi slature is constitutionally prohibited from
appropriating funds i n excess of the identified revenues for the
fiscal year in question.¥

Returning to Public Law9-23, sections 2 and 4 of the statute
expressly acknow edge the constitutional limts on deficit

spendi ng. These sections appropriate funds for the PSS settl enent

s/ For discussions of the mechani sns enpl oyed by other
jurisdictions tokeep governnent spending within constitutionally-
nmandat ed bal anced budgets, see Sikeston R-VI School Dpist. V.
Ashcroft, 828 s.w.2d 372 (Mb. 1992); G osshan, supra, 682 p.24 at
1333; camden, supra, 411 a.2d at 462; Ogilvie, supra, 274 N.E.2d
at 94; Boneno v. State, 284 s.E.2d 170, 171 (N. C. App. 1981).

11
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and the judicial salary increase "out of any funds avail able for
Fiscal Year 1994 pursuant to Article III, Section 9(a) of the

Constitution and not otherw se obligated. However, it is
uncl ear whether there are such funds avail able for Fiscal Year
1994 to fund the 1994 retroactive judge's salaries or the PSS
settl ement paynments. Plaintiff has of fered evi dence i n opposition
tothis notion that there are no such avail abl e funds. See "Exh.
v to Plaintiff’s Qpposition Menorandum  However, this single
docunent cannot constitute conclusive proof on the question.
Section 5 of Public Law 9-23 requires the Legislature to
"take the appropriations made by this Act into considerati on when
adopting a budget for Fiscal Year 1995." However, the text of
Public Law 9-25, which enacted the 1995 budget, contains no
mention of either Public Law 9-23 or the appropriations nmade
therein. Neither party has submtted t he worksheets for the 1995
budget or other docunentation to enable the Court to determ ne
whet her t he Legislature’s 1995 appropriation bill makes al | owances
for the expendi tures authorized by Public |aw9-23, if there were
in fact no funds available in the 1994 budget to offset these

expenditures. |If there are no funds available in Fiscal Years

&  The judicial salary increases for Fi scal Year 1995 have
clearly been aut hori zed by ot her | egislation. |ndeed, Public Law
9-23 is the third tine the Conmonweal th Legi sl ature has voted to
aut hori ze expenditures for the judicial salary increase. Public
Law 8-15, which enacted the increase itself, provided "[tlhereis
hereby authorized to be appropriated out of the Commonwealth
CGeneral Fund the sumor suns necessary to i npl enent the provisions
of this Act." Public Law 9-19, enacted January 12, 1995,
appropriates the anount necessary to cover the judicial salari
i ncrease for Fiscal Year 1995. The Legislature explicitly too
this appropriation into account in passing the 1995 general
budget. See Public Law 9-25, § 201(b).

12
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1994 or 1995, then the appropriations at issue fail to satisfy the
requirenents of Art. III, § 9(a) and are a nullity.

Li kewi se, if these provisions are ineffective to appropri ate
the funds at issue, then the legislature's attenpt to noot this
controversy fails as to those expenditures. As noted above, the
Defendants as noving party bear the burden of proving facts
show ng noot ness. Duncan, supra, 3 CR at 387. The Court finds
t hat Def endants have not di scharged their burden here. The issue
I's best resol ved on notions for sunmmary j udgnent, where the Court
has both an anpl e evi dentiary record and focused argunents by the
parties.

Applying the sane analysis, the Gourt cannot find on this
record that Section 3 of Public Law 9-23 is a constitutionally-
effective appropriation of funds. This section appropriates
$10, 000, 000 "out of the trust fund derived frombond interest and
currently held by the Bank of Guam." The evi dence submtted does
not indicate whether this fund was within the Legislature's power
of appropriation in the manner exercised. It nay be that an
appropriation fromthis special fund is fully exenpt from the
requi renent that all appropriationsbewthinthetotal identified
revenues for the fiscal year. See McLean v. Lanza, 137 A.2d 622,
631 (N.J. 1957), app. dism, 79 s.ct. 351. Conversely, other
jurisdictions have held that certain federal noneys "inpressed
with a trust" to be used only for certain purposes are not freely
subject tolegislative appropriation. See oi nion of the Justices
to the Senate, 378 N.E.2d 433, 436 (Mass. 1978). The Court cannot

at this juncture find conclusively that the source of the

13
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Mitsubishi appropriation is proper without a fuller evidentiary
record before it.

Nothing in this ruling on Defendants* notion to dismss
shoul d be construed to limt the power of the Legislature to pass
further acts ratifying the expenditures at issue here, or other
past expenditures, if it deens such appropriations advisable.
However, in order to be constitutionally effective, such
appropriations nust draw froma source of available funds (i.e.,
funds whi ch have not already been allocated up to the Iimt of
identified revenues for the fiscal year in question). See
Ogilvie, supra, 274 N.E.2d at 95 (legislature may authorize
expendi tures out of available funds in future fiscal years so | ong
as budgets for future years take expenditures into account and
total expenditure for any given fiscal year is within identified

revenue ceiling).

2. Rel ease fromLiability.

Section 6 of Public Law No. 9-23 contains two parts. The
first clause purports to rel ease gover nnent enpl oyees fromcivil
liability for the part they played in reprogrammng funds to pay
for the PSS | awsuit, the QU generators, and the judges: sal ary
I ncreases. The second cl ause exonerates enpl oyees from having
exceeded the overall budgetary spending cap for the period of
conti nui ng appropri ations begi nning Cctober 1, 1992.

Applying the Q-ay test to the first clause concerning the
three specific reprogramred expenditures, the Legislature nust
have actual | y changed under|yi ng | aw bef ore any such rel ease from

liability can be deemed effective. 1In this regard, the GCourt

14
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notes a distinction between | egi sl ative appropriati on beyond the
| evel of identified revenues, which is prohibited by Art. 111, §
9(a) of the Constitution, and executive spending beyond
| egi sl ative appropriations, which is prohibited by the Pl anning
and Budgeting Act, 1 OMC §§ 7101 et seq. In seeking to rel ease
Commonweal t h enpl oyees for allegedly unauthorized spending, the
Legi sl at ure has not nade any changes to the Pl anni ng and Budgeti ng
Act . Rather, as noted above, it has sought to authorize the
expendi tures at issue by nmaking the required appropriations.

However, if such appropriations are ineffective because of a
failure to identify available funds, the underlying substantive
| aw governi ng Defendant's actions has not changed. And without
such a change of law, the Legislature is powerless to exonerate
Commonweal th officials fromliability. See Gay, supra, 989 r.2d
at 1568; Put erbaugh, supra, 46 p.2d at 1064. Therefore, the Court
is unable at this stage to rule as a natter of lawthat the first
portion of Section 6 noots any of Plaintiff's clains.

As to the second clause of Section 6 concerning alleged
violations of the overall budgetary spending cap, the Court is
abletorule as a matter of law. Art. III, § 9(a) clearly forbids
any appropriations over and above "the |level of the previous
fiscal year" when the governnent is operating under a conti nui ng
resolution. Evenif the Court were to agree with Defendants' view
that § 9(a) all ows pl enary reprogramm ng wi thin the overall budget

ceiling,?’ the ceiling itself cannot be lifted by Legislative act

2 Wiile the Qourt's ruling on this issue nust await the
arties' notions for sumary judgnent, the Court notes that the
anguage relied on by the Governor was part of the original

Commonweal th Constitution as passed in 1976. |In discussion this
(continued...)

15
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al one. As we have seen, Public Law 9-23 cannot nake
appropriations which are prohibited by Art. 1III, § 9(a).
Accordingly, that portion of P.L. 9-23, § 6 which reads: "... nor
for having exceeded the overall budgetary spending limt during
t he period of conti nuing appropri ations begi nni ng Cctober 1, 1992
I's unconstitutional on its face. Applying the savings cl ause of
§ 7 of the statute, the Court strikes the unconstitutional
| anguage fromPp.L. 9-23, leaving the renmai nder of the statute in
force.

Agai n, the Court enphasizes that this result does not inply
that the Legislature is powerless to relieve executive branch
enpl oyees from any liability arising from 1994 reprogramm ng
decisions. It is not the Court’s role to conment on the wi sdomor
desirability of legislative action; however, from a purely
constitutional viewpoint, the Legislature has two choices inthis
regard. First, it may retroactively anmend the M anning and
Budgeting Act itself to allow spending beyond budget
aut hori zations. Second, it may enact constitutionally-effective
appropriations, such that the spending in question is accounted

for and any resulting deficits are effectively retired.

Z(...continued) o _
| anguage, the Analysis to the Constitution provi des:

[i1f the | egislature does not approve a budget by the
end of the fiscal year, the appropriations of the
previous fiscal year continue at the sane levels. This
means that programs are funded and money may be expended
by the executive branch in the same manner as 1 f the
legislature had passed an omnibus appropriation bill
containing the same figures as all of the appropriation
bills that passed i n the previous year. Enphasis added.
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D. OTHER EXPENDITURES NOT NAMED IN TEE STATUTE.

Def endants argue that all remaining causes of action in
PMaintiff's Conplaint are rendered noot by the release from
liability in Public Law 9-23, § 6. Defendants ask the Gourt to
infer from this provision a release from liability for all
repr ogr amm ng deci si ons nade prior to the passage of Public Law 9-
25. Defendants argue that the Legislature intended to resol ve the
issue of the overnor's reprogrammng authority outside the
context of litigation, and that:

[i1t strains logic to conclude that the Legislature

woul d seek to acconplish this purpose by elimnating

civil liability for the total expenditure for Fiscal

Year 1994 while at the sane time permtting civil

liability to attach to individual expenditures that nake

up that total. Mtion at 9.

This argunent fails for three reasons. First, as di scussed
above, the Legislature's attenpt to absol ve Def endant s fromhavi ng
exceeded constitutional budget Ilimtations is invalid because it
Is beyond the power of that body. Thus, this portion of the
statute is stricken as unconstitutional, and Defendants nmay not
rely on it for any purpose.

Second, even if the wunconstitutional portion were not
stricken, the Gourt would interpret s 6 as arelease limted only
to the three enunerated expenditures dealt with el sewhere in the
statute. As to those specific expenditures, the Legislature
clearly took the viewthat it was proper to "ratify the actions
taken [...] and to appropriate funds for such payments." P.L. 9-
23, § 1(5). Thus, the first clause of the rel ease in section 6
relates directly to the appropriations of sections 2 through 4.

The nore general |anguage of the second clause appears to

reflect the Legislature's view that these three specific
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expenditures nay have al so been above and beyond the overall

spending ceiling set by Art. III, § 9(a). Such excess spending
woul d constitute a separate violation of law from the act of

exceeding statutory reprogrammng authority. Thus, it was
advi sabl e to absol ve Commonweal th enpl oyees fromliability for

both potential violations arisingfromthese three acts. Thereis
no basis in this plain |anguage to inply a sweepi ng rel ease from
liability for all reprogrammng acts not enunerated in the
statute.

Finally, as noted above, to enact a valid release from
liability for past acts, the Legislature nust change the
substanti ve | aw under | yi ng the chal l enged acts i n a manner that is
W thin the Legislature’s constitutional power. QGay, supra, 989
F.2d at 1568. In this context, the validity of such a rel ease
depends on the validity of the appropriation which authorizes the
expendi ture in question. And nowhere in the text of Public Law 9-
23 is there a general appropriationcovering all of the Governor's
reprogramm ng deci sions prior to the passage of Public Law 9-25.
Thus, even if the Court were to accept Defendants’ proffered
interpretation of § 6, such an attenpted rel ease would fail the

Qay test and therefore be ineffective.

E. FAILURE TO JO N AN | NDI SPENSABLE PARTY
Com rR. AQv. P. 19(a) defines an indispensable party as a
per son:

I n [whose] absence conplete relief cannot be accorded
anong t hose alreadg parties, or [who] clains an interest
relating to the subject of the action and is so situated
that the disposition of the action in his absence may
(1) as a practice matter inpair or inpede his ability to
protect that interest or (ii) | eave any of the persons
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al ready parties subj| ect to a substantial risk of

incurring double, multiple or otherw se inconsistent

obligations by reason of his claimed interest.
Wien faced with a notion under Rule 12(b)(7) to dismss for
failure tojoin anindispensabl e party, the Court should grant the
nmotion only if the absent party cannot be joined. Wight «
MIler, Federal Practice and Procedure, Civil 2d § 1359.

Here, Plaintiff has already expressed a wllingness and
ability to join the Commonwealth Devel opnent Authority as a
defendant to this action. Qpposition Menorandum at 14. Thus,
di sm ssal on this ground is not warrant ed.

As for the fornmer Governor and Secretary of Finance,
Def endant s have not shown howthe failure to jointhese persons as
defendants will prevent the Court fromaccording conplete relief
inthis case or will expose any party to nultiple or inconsistent
obl i gati ons. As Plaintiff correctly observes, there is no
al l egation before the Court that the forner Adm nistration spent
beyond the constitutional limts in its last three nonths in
office or reprogrammed funds in violation of law 1d. at 17.

Accordingly, the Court finds that these persons are not necessary

parties to this action.

V. CONCLUSI ON

For the foregoing reasons, the Court hereby ORDERS:

1. Defendant's notion to dismss is DENIED. The Court
reiterates that this ruling does not constitute a finding that
Public Law 9-23 is unconstitutional as a whole. Nor is the
Court's ruling intended to preclude future actions by the

Legi sl ature, should it deemsuch acti ons advi sabl e. However, any
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future legislative ratification of paet expenditures must
identify available funda, either tor the present or future
fiscal years, for the appropriation in question,

2, That portion of Public Law 9-23, § 6 which

reads"... nor for having exceeded the overall budgetary

spendi ng limt during the period of conti nui ng
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appropriations beginning Cctober 1, 1992: is declared

unconstitutional and is STRI CKEN,

3, Def endants! notion to dismiss this action for

failure to join an indispensable party is DENI ED,
SO ORDERED this 4th day of April, 1995,

Swieriq Cou;,
of the’ Northd Marjiana Islan
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£0r the Common-ealth
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