
IN THE SUPERIOR COURT 
FOR THE 

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

AMERICAN CONSTRUCTION INC., ) Civil Action No. 95-1043 
AND AMERICAN INTERNATIONAL 
KNITTERS CORPORATION 

1 
Plaintiffs, 

) 
) 

v. 
) 
) DECISION AND ORDER 
) 

EPIFIANA SALGADO, DEPARTMENT OF ) 
LABOR AND IMMIGRATION, THOMAS ) 
0. SABLAN, LINN H. ASPER, ) 
COMMONWEALTH HEALTH CENTER, and ) 
OFFICEOFTHEATTORNEYGENERAL ) 

Defendants. 
) 
) 

The Respondent Office of the Attorney General's (Respondent) Motion to Dismiss came before 

the Court on January 17, 1996. Assistant Attorney General Thomas E. Clifford, Esq. appeared on 

behalf of the Respondent and Steven P. Pixley represented American Construction Inc. and American 

International Knitters Corporation (Petitioners). The Court has reviewed the parties' arguments and 

now renders its decision. 

I. FACTS 

Mr. Florencio Salgado, a contract worker from the Philippines, worked as a heavy equipment 

operator until the expiration of his contract on May 8, 1992. On May 12, 1992, Mr. Salgado filed 

a labor complaint against the Petitioners at the Department of Labor and Immigration (DLI) alleging 
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nonpayment of wages. Eighteen months later, while Mr. Salgado's labor case had been proceeding 

at a very slow pace, he was admitted to the Commonwealth Health Center (CHC) with a serious 

illness that eventually required his return to the Philippines. In February of 1994, the Petitioners 

received a hospital bill from CHC for Mr. Salgado's medical expenses for $28,256.01. Rather than 

pay the bill, the Petitioners chose to seek a declaratory ruling from DL1 by filing their original 

petition under Section 9107 of the Administrative Procedures Act (APA). 1 CMC $ 9107. 

On October 16, 1995, Hearing Officer Linn A. Asper issued an Order on Petition for 

Declaratory Ruling directing the Petitioners to pay the $28,256.01 CHC bill incurred by the 

Petitioners' former employee, Florencio Salgado. Unhappy with the decision, the Petitioners filed 

a Notice of Appeal with the Director of the Department of Labor and Immigration, Frank Camacho, 

on October 16, 1995. Petitioners filed an appeal pursuant to Section 4445 of the Nonresident 

Workers Act (NWA), 3 CMC 5 4445. On November 2, 1995, Director Camacho rejected the 

Petitioner's appeal, taking the position that the Petitioners' decision to file the original Petition under 

Section 9107 of the APA relieved the Director of his usual duty to address administrative appeals 

pursuant to Section 4445 of the NWA. Director Camacho went on to inform the Petitioners that 

Hearing Officer Asper's Order of October 16, 1995 constituted a "final agency decision or order," 

and as such, was appealable to the Superior Court within fifteen (15) days pursuant to Section 4446 

of the NWA. By the time Director Camacho issued his November 2, 1996 rejection of the 

Petitioner's appeal, the fifteen (15) day deadline associated with section 4446 had passed. 

Subsequently, on November 15, 1996, the Petitioners filed their Petition for Judicial Review pursuant 

to Section 91 12 of the APA. 

The Respondent's December 5, 1996 Motion to Dismiss cites two reasons for dismissal. First, 

Respondents argue that Petitioners' failure to comply with the fifteen (15) day filing deadline for 

petitions for judicial review in Section 4446 of the NWA should trigger the dismissal of the entire 

Petition for want of subject matter jurisdiction. Second, the Respondents claim the Petition should 

be dismissed as to the Office of the Attorney General for failure to state a claim against it upon which 

relief can be based. 
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The Petitioners primarily contend that the timeliness of their Petition ought to be adjudged 

under the thirty (30) day filing rule in Section 91 12 of the APA because the Petitioner initiated the 

claim under Section 9107 of the APA. As for the Respondents position that no claim exists against 

the Office of the Attorney General, Petitioner deferred to the Court to determine the necessity of the 

Office of the Attorney General as a party to their Petition for Judicial Review. 

11. ISSUES 

A. Whether Petitioners' claim filed under the APA is subject to the fifteen (15) day filing 

deadline (Section 4446 of the NWA) or the thirty (30) day filing deadline (Section 91 12 

of the APA) for judicial review of an administrative hearing when the Petitioners' 

original claim was brought under Section 9107 of the APA. 

B. Whether the Office of the Attorney General is a proper Respondent in Plaintiffs' 

Petition for Judicial Review. 

rn. ANALYSIS 

The APA filine deadline vs. the NWA filing deadline for jud A. icial review, 

Section 9107 of the APA allows people who have a question about the applicability of a 

statutory provision of an agency to petition that agency for an answer to their question. 1 CMC § 

9107. In February of 1994, CHC billed the Petitioners for Mr. Salgado's hospital bill in the amount 

of $28,256.01. The Petitioners questioned the propriety of their receipt of this bill, and employed 

Section 9107 of the APA to obtain clarification of Section 4434(g) of the NWA from DLI. Upon 

their receipt of an unfavorable declaration from Hearing Officer Asper, the Petitioners attempted to 

appeal Mr. Asper's decision to Director Camacho pursuant to Section 4445 of the NWA. 

The Administrative review prescribed under Section 4445 of the NWA only applies to those 

"findings, orders or decisions of the agency made pursuant to Section 4444. . ." Section 4444 

decisions are the culmination of labor investigations and/or labor complaints filed on behalf of 

nonresident workers. In contrast, Hearing Officer Asper's Order of October 16, 1995 was issued in 
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response to Petitioner's Section 9107 request for a declaratory ruling. Thus, Petitioners' reliance on 

the NWA to obtain administrative review from Director Camacho was improper, and the Director 

correctly rejected the appeal. 

Upon receipt of the Director's rejection, the Petitioners correctly returned to the procedural 

guidance afforded by the APA. On November 15, 1996, pursuant to Section 91 12(b) of the APA, 

the Petitioners' filed their Petition for Judicial Review within the thirty (30) day limit prescribed. 

Despite the Petitioners' apparent compliance with the APA, the Respondent contends that the fifteen 

(15) day filing deadline in Section 4446 of the NWA ought to apply to the Petitioners' petition to this 

Court. The Respondents reasoning relies heavily on the following language from Section 9107 of the 

APA: 

Any person may petition an agency for declaratory rulings as to the applicability of any 
statutory provision or of any rule or order of the agency. Rulings disposing of 
petitions shall be issued promptly and shall have the same status as final agency 
decisions or orders in contested cases. 

1 CMC $9107 (emphasis added). The Respondent contends that the italicized phrase set out above 

requires the Court to treat Hearing Officer Asper's October 16, 1995 Order as a final agency decision 

ripe for judicial review. With this, the Court agrees. In addition, however, the Respondent contends 

that declaratory rulings issued pursuant to the APA ought to be considered "final actions of the 

Director'' and governed by the procedures of the NWA. Thus, under the Respondent's reasoning, 

the Petition should be dismissed because the Petitioners failed to file it with this Court within the 

fifteen (15) day limit prescribed in Section 4446 of the NWA. The Court does not agree. 

Section 4446 of the NWA constitutes one of the "Article 4. Enforcement Provisions" of the 

NWA. As such, it specifically governs all decisions stemming from labor investigations and contests 

and contemplates the Director's involvement in the decision. 3 CMC $ 4446. On the contrary, 

petitions filed pursuant to Section 9107 of the APA are brought by petitioners seeking to obtain 

guidance on a particular statutory issue and do not require the attention of the Director. 1 CMC $ 

9107. In this manner, the Legislature appears to have placed APA petition's for declaratory rulings 

on a fast-track to judicial review. In the Court's view, the fifteen (15) day filing deadline in Section 



4446 pertains exclusively to those labor decisions originating from labor investigations and contests 

which require final action of the Director. The Petitioners, having sought and received a declaratory 

ruling under the APA, may properly avail themselves of the APA's thirty (30) day filing deadline for 

judicial review. Accordingly, the Court accepts the Petition as timely filed, and rejects Respondent's 

claim that it lacks subject matter jurisdiction. 

B. Necessary and Proper Parties Under the APA 

As its alternate basis for dismissal, the Respondent claims that the Petition should be dismissed 

as to all Government Defendants including the Attorney Generals Office, CHC, and DL1 pursuant to 

Rule 12(b)(6) of the Commonwealth Rules of Civil Procedure because Petitioners have failed to state 

a claim upon which relief can be granted. The APA offers no guidance as to the naming of proper 

parties to a petition for judicial review. However, when a jurisdiction lacks statutory provisions as 

to parties in an appeal from an administrative decision, courts are guided by the rules as to parties in 

civil actions and equity. Plurnmer v. Johnson, 301 P.2d 529, 532 (N.M. 1956) (state engineer 

responsible for appealed decision was necessary party); Inland Motor Freight v. U.S., 36 F-Supp. 885 

(1941). In any case, the administrative agency responsible for the appealed decision is a necessary 

party because its future decisions will be bound by the judicial determination. Headley v. Lasseter, 

147 So.2d 154, 156 (Fla. 1962); Plumber, at 532. Accordingly, DL1 is a necessary and proper 

Respondent to this Petition. 

All persons directly interested in the result of the judicial review should be joined as parties. 

American Emp. Ins. Co. v. Climer, 220 S. W. 2d 697 (1949). The Court notes that a reversal of 

Hearing Officer Asper7s Order would adversely affect CHC's ability to collect future hospital bills 

including the $28,256.01 bill currently assessed against the Petitioner. Thus, CHC's direct interest 

in the outcome of the review makes it a proper party. Finally, the fact that the Respondent Office 

of the Attorney General may act as legal counsel to DL1 and CHC in this matter, 1 CMC $ 2153(h), 

does not establish sufficient interest in the outcome to include them as a party. 



IV. CONCLUSION 

Based on the foregoing, the Court DENIES Respondent's Rule 12(b)(l) Motion to Dismiss 

for Lack of Subject Matter Jurisdiction, and DENIES Respondent's Rule 12(b)(6) Motion to Dismiss. 

However, the Court finds that the Respondent Office of the Attorney General is not a proper party 

in these proceedings and should be removed from the caption in this matter. 

1 
So ORDERED this I@ day of March 1996. 

-s*I- iu &P&- 
TIMOTHY H. -s, Associate Judge 



IN THE SUPERIOR COURT 
FOR THE 

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

AMERICAN CONSTRUCTION INC., ) Civil Action No. 95-1043 
AND AMERICAN INTERNATIONAL 
KNITTERS CORPORATION 

) 

Plaintiffs, 
) 
) 

v. 
) 
) ERRATA 
) 

EPIFIANA SALGADO, DEPARTMENT OF ) 
LABOR AND IMMIGRATION, THOMAS ) 
0. SABLAN, LINN H. ASPER, ) 
COMMONWEALTH HEALTH CENTER, and ) 
OFFICE OF THE ATTORNEY GENERAL ) 

Defendants. 
1 
1 

On March 6, 1996, the Court issued a Decision and Order regarding Respondent's Motion to 

Dismiss. The Order states the year " 1996" on page 2, lines 20 and 22, and on page 4, line 5. The 

stated year " 1996" in these instances is corrected to read " 1995". 

So ORDERED this 5 day of March 1996. 

@ 6&d, 
ELLAS, Associate Judge 


