IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THENORTHERN MARIANAISLANDS

ISLA FINANCIAL SERVICES, CIVILACTION NO. 96-1211

Plantiff, DECISON AND ORDER
GRANTINGIN PARTAND
DENYING IN PARTMOTION
FORSUMMARY JUDGMENT

V.
VIVIAN A. SABLAN,
Defendant.

VIVIAN A. SABLAN,
Counter-Clamart,
V.
ISLA FINANCIAL SERVICES,

Counter-Defendant.

VIVIAN A. SABLAN,
Third Party Plairtiff,
V.

ANTONIO M. ATALIG and GRAND PACIFIC
LIFEINSURANCE, LTD.,

Third Party Deferdants.
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[p. 2] |. INTRODUCTION
Vivian Sablan (“Sablart’) brings this motion for partial summary judgment on the grounds that
Antonio Atalig (“Atalig”), acting in his capacity as legal coursel and debt colector for Isla Financid



Services (“Isla”), improperly commenced a lawsut agginst her without first conplyingwith the Fair Debt
Collection Practices Act (“FDCPA™). The court, having reviewed the briefs exhibits, declarations, ard
having heard and corsidered the argunents of coursel, now renders its written decision.
II. FACTS
On or about July 24, 1996 Atalig sent a letter to Sablan notifying her thet she had thirty days to
dispute a debt he was aLthorized to collect. Theletter further dated thet Atdig would assune the debt was
valid and file a lawsuit if the debt was not disputed or payment arrangements were not made within thirty

days. Jane Mack (“Mack™), actingas Sablan’ sattorrey, sent a response to Atalig onor about August 20,

1996 disputing the debt. Without any form of further communication, Atalig conmenced the lawstit upon

which this third party action is predicated. The parties have stipulated that Atalig fits thelegal definition of

adebt collector.
1. ISSUES

1 Whether the Superior Court asastate court of the CNM I hasjurisdiction to entertain anaction for
damages based on an dleged vidlation of the FDCPA.

2. Whether commnencing a lawsuit condtitutes an unlawful communication because it does not state
tha thedebt collector is attermptingto collect a debt and any informeation obtained will be used for
that purpose urder FDCPA Section 1692¢e(11) as applied inthe CNMI.

3. Whether commerting a lawsutafter adebt has been disputed without first sending verification to
adebtor violates FDCPA Section 1692g(b) as applied inthe CNMI.

IV.ANALYSIS
The FDCPA was enacted “to eiminate abusive debt collection practices by debt collectors, to
irsure that those debt collectors who refrain from using abusive debt collection practices are not
competitively disadvantaged, and to promote congstert State action to protect consuners against debt
collectionabuses."15 U.S.C. 81692(e). Legslative meterial shighight the need for the enaction [p. 3] and
enforcement of the FDCPA due to long term collection abuses including but not limited to threats of
vidence, telephore calls at unreasonable hous, obscere language, disclosing persoral informetion,

inpersonating public officials, and simulatinglegal process. Senate Reportonthe FDCPA, S.Ref. No. 382,




95th Cong, 2nd Sess. 5, reprinted in 1977 U.S.Code Cong. & Ad.News1695.
Wheninterpretinga statute, it isnecessary to look first to the plain meaning of the language before
turning to legislative history. Nansay Micronesia Corp. v. Goverdo, 3N.M.I. 12 (1992). A detemmination

of the meaning of a statuteas anexpression of legislative intent rests ontheclarity of thewords as well as

the internal cohesion of the sections. Presdey v. Capitd Credit & Collection Senvice, 760 F.2d 922

(1985); seelnreEstate of Rofag, 2 N.M.I. 18 (1991). Courts should avoid irterpretations of a statute that
defy comnon serse or lead to absurd resuts. Comnmonwealth Ports Auth. v. Hakubotan Saipan Enters.,

Inc, 2N.M.I. 212 (1991).
The FDCPA, athowghafederal reguation, is applicable locally insofar as our consurrer protection

gatuteisincorsistert withany FDCPA provision. Covenant to Establish a Comnonweslth of the Northern

M arianal slands in Political Union with the United States of Anerica, 48 U.S.C. 81681, section 502(3)(2);

15 U.SC. §1692n, §1692a(8). The Comnonweslth legidature has not provided procedures for debt
collection in the CNMI. See, 4 CMC 85101 et seqg. Therefore, it is necessary to apply the provisions of
the FDCPA to Commnonweslth debt collection activities.
Section 1692k which provides for civil iability yoon any violation of the FDCPA provides:
(d) Junisdiction. Anaction to enforce ary liability created by thistitle may
be brought in any appropriate United States district court without regard
to the amourt in cortroversy, or in ary aother court of conpetert
juridiction within ore year from the date onwhich the violation occurs.
Thebroad wordingof 81692k mandates j urisdiction for “anyother court of competentjurisdiction.” A state
court may hear an action based ertirely on federal law uress the language of the federal statute at issue
expressly excludesit. Tafflinv. Levtt, 493 U.S. 455,110S.Ct. 792 (1990). The language of 81692k does
not specifically exclude gate couts from hearing daims arigng urder the [p. 4] FDCPA.. Accordirgly, the
Superior court has jurisdiction to hear this claim.*
The issue of whether Atalig violaed section 1692¢(11) rests on whether thelawsuit summons ard

complaint was an acceptable follow-up notice, or, if not, effectively served to disclose tha there was an

"Whether theFDCPA is keingapplied as afederd statuteor & asubstitutef or our nonexi sert state staiut e, the fact t hat
the CNM liscomp elledto protect consumersat alevel mandat ed by thef edera government requires our stat ecourt tosimilarly ap ply
FDCPA remedy provisions, if applicable See Howl €t v. Rose 496 U.S. 366, 110 SCt. 2430 (1990).



attenpt being made to collect the debt ard that any informetion obtained would be used for collection
purposes. Section 1692e(11) states:

A debt collector may rot use any false, deceptive, or misleading represertation or means
in connectionwiththe collection of any debt. Without limitingthe gereral application of the
foregoing the following conduct is a violation of this section:

(11) Except as otherwise provided for communications to acquire
location information under section804 [15 USCS §1692b], thefailure to
disclose clearly in al communications mede to collect a debt or to obtain
information about a consumer, that the debt collector is attempting to
collect a debt and that any informetion obtained will be used for that

purpose.
The term*” commurication” is defined as* the corveyingof informationr egardingadebt directly or indirectly
to any person tiroughany medium.” 15 U.S.C. §1692a(2). Although this definitionisvery broad, the ninth
circuit Court of Appealshas held that afollow-up notice which merely requeststhesame payment as earlier
requested does ot violate §1692¢e(11). Pressley v. Capital Credit & Collection Service, 760 F.2d 922

(1985). Because Atalig sert aproper verification notice urder section 1692¢(a), the lawsut summonsard
complant is merely a follow-up notice which does not contain new irfornmetion and is not required to
reiterate the warnings of the first notice.

However, evenif the term “commurication” enconrpasses a lawsuit, Atalig hes not viol aed
81692e because alawsut by its very reture notifies a consumer thet the debt collector is attenpting to
collect a debt and that any informetion gained will be used in furtherance of that pursut. The purpose of
§1692eisto prevent fase, deceptive, or mideadingpracticesin debt collection. Specifically, section eleven
was drafted “to prevent communications from a debt collector thet appear to be offidal communications,

rather than attenmpts to collect a debt.” Tdentino v. Friedman, 46 F.3d 645, 650 (7" Cir. 1995). Here,

Atalig commenced a lawful action by sendingan official [p. 5] summons. Onits face, a lawsut is a clear
diclosuretha Atalig was attenpting to collect the very same debt which was the subject of his proper
verification notice. To require an atorney to add disclaimers to legal papers which speak for themselves
is redundant and unrecessary .

2In addition, the least sop histicated debtor standard, as applied to validation notices, has required that to make anotice
invaid, thelanguage at issue must either contradict or over shadow thelegdly required information which is provided to protect the



Furthernore, theUnited States Sypreme court has gated “[w} e agree...that it would be odd if the
Act empowered adebt- owing consumer to stop the ‘ comrrunications’ inherent in anordinary lawstit and

thereby cause an ordinary debt-col lectinglawstit to grind to a halt.” Heintz v. Jerking 131 L .Ed.2d at 400.

This comment was mede in reference to section 1692(c) which deds with communcations betweendebt
collector and consumer.. It isirstructive to examine theword “communication” asit has beenusad in section
1692(c) which states:

(A) Communication with the consumer generaly. Without the prior consent of the
consumer givendirectly to the debt collector or the express pernission of a court of
competent jurisdiction, a debt collector may not conmunicate with a consuner in
conrection with the collection of any debt...

(B) Communication with thrd parties. Except as provided in section 804 [15 USCS
§81692b], without the prior consent of the consumer gvendirectly to the debt collector, or
the express permission of a court of competent jurisdiction, or asreasonably recessary to
effectuate a postjudgment judicial remedy, a debt collector may ot communicate, in
conrection with the collection of any debt, withany person other thanthe consuner, his
attomey....

(C) Ceasing communication. If a consumer rotifies a debt collector inwriting that the
consumer refuses to pay adebt or thet the consumer wishesthe debt collector to cease
further communi cation with the consuner, the debt collector shell not commuricate further
with the consumer with respect to such debt, except-...

(3) where applicable, to notify the consumer that the debt collector or
creditor intendsto invoke a specified remedy....

Enmbodiedin1692cisthe urderstardirg thet judidal remedies may be lawfully sought. First, in section (@),
the debt collector may “communicate” with the consuer by “express permission of acout of competert
jurisdiction.” Further, in section (b), the FDCPA gives pernission to “comrrunicate” with a third party
regardingthe debt if involved in “effectuat[ing a postjudgment judicial remedy.” Lastly, in section(c), the
debt collector may conmunicate with the debtor, even [p. 6] if the debtor has notified the debt collector
thet she refuses to pay a debt, as longasit is for the purpose of invokinga “ gpecified remedy.”

The term*“ specified remedy” is ot defired in the FDCPA. However, the United States Supreme
Court hes suggested that a legal proceedingmay be aspecified remedy that could be legaly invoked by

a debt collector, with rotification to a party accomplishedthrougha summons and conplaint. Heinz, 131

consumer. Terran v. K aplan, 109 F.3d 1428 (9" Cir.1997) ; Russd | v. Equifax A R.S, 74 F.3d 30 (2" Cir. 1996). However, even the
most unsophisticated debtor understands that any information given duringthe course of a lavsuit will beusedt o collect w hatev er
debt remains & issue.




L.Ed.2d at 400. Therefore, even if Atalig's summons and conrplaint may rot be regarded as a follow up
notice under Pressley, the lawsuit onits face served to adequately notify Sablanurder 81692e that Atalig
was attempting to collect the debt and that any irformetion she gave would be used during the course of
the lawsut to collect the debt. Pressley, supra, 760 F.2d 922 (1985). As aresult, Atalig, by serving a
sunmmons ard complaint &ter his initial notice was properly effeduated urder 81692g(a), did not violate
§1692e(11) of the FDCPA.

Although Atalig properly sent a verification rotice pursuant to §1692¢(a) of the FDCPA, itisa
violation of the FDCPA to continue collection activities without providirg a written verification whena
consumer digoutes a debt within thirty days. Because Atalig commenced a lawsut after the debt was
disputed, Sablan argues that Atalig continued his collection activities in violaion of 81692g(b). Atalig
arguesthat the commencarent of alawsut is not aformof debt collection.

Section 1692g(b) of the FDCPA provides:

If the consumer rotifies the debt collector in writi r%within the thirty-day period...that the

debt, or any portion thereof, is disputed, or that the consumer requests the nane and

address of the original creditor, the debt collector shall cease collection of thedebt, or any

disputed portion thereof, urtil the debt collector obtains verification of the debt or a copy

of a judgment, or the nane and address of the original creditor, and a copy of such

verificaion or judgment, or name and address of the origrel creditor, is meiled to the

consurmer by the debt collector.
Whenadebt collector receivesarequest for validation, there is an option to ether provide theverification

or cease colection. Jangv. A.M. Miller and Associates, 122 F.3d 480 (7'" Cir. 1997). A debt collector

is not strictly required to provide verification. Id.

The United States Supreme Court has suggested that the FDCPA should not act to bar lawsuts,
eventhowh an attorney in the course of litigation may gill be congdered a debt collector bound by
FDCPA provsions. Heintzv. Jenking 514 U.S. 291, 115 S.Ct 1489, 131 L.Ed.2d 395 (1995) Smilaly,

the sixth circut has fourd thet to prevert anattomeyfrom lavfuly commendng [p. 7] acourt action would
result in an absurd outcome. Greenv. Hocking, 9 F.3d 18 (6" Cir. 1993). The FDCPA was drafted to

prevent collections abuses. Once a matter is within a court’ s confines, the court wil reguate the conduct
of the parties, and, if necessary enforce its orders through Rue 11 sarctions. Green a 22. This

interpretation is consistert with “...[t]he statute’ s apparent objective of preserving creditors judidal



remedies.” Heirtz at 400.

However, case law interpretingthe plain language meaningof “debt collection” to include lawsuits,
as well asa gereral refusal to recogriz supportive legidative history in the face of over broad plain
language, leavesthis court withno support for afinding that theproper commencenent of this lawstit does
not violate §1692g(b) in the absenceof averification. Heintz v. Jerkins 514 U.S. 291, 115 S.Ct 1489,

131 L.Ed.2d 395 (1995); Fox v. Citicorp Credit Services, Inc., 15 F.3d 1507 (9" Cir. 1994). In Fox,

the court held that anyjudicial proceedingthet relates to a judgnrent conditutes a “legal action onadebt.”
Fox V. Citicorp Credit Services, Inc., 15 F.3d 1507 (9" Cir. 1994).° The Fox decision took a marked

turn away from Pressley, in that the court wasnot persuaded by legislative history and relied strictly ona
plan meaning arelysis 1d.; Pressley v. Capitd Credit & Collection Service, 760 F.2d 922 (1985).

The Fox court fourd that a jury could reasonably find that the lawyer’ sfiling of awrit while the

debtors were curert on a payment agresment could constitute an unfair or unconsdonable means of

collection urder section 1692f. Fox v. Citicorp Credit Services, Inc., 15 F.3d 1507 (9" Cir. 1994).
Clearly, awrit is a purely judicial remedy. Not only have lawyers nrow beenheld to FDCPA restrictions
concerning commurications within the course of litigation, but they are now being held to FDCPA

restrictionsconcerningthe pursuit of a purely judicial remedy. 1d.; Heintz v. Jenkins, 514 [p. 8] U.S. 291,

115 S.Ct 1489 1489,131 L.Ed.2d 395 (1995).

By definition, lawsits have been included in the adtivities of a“debt collector.” Id. Under section
1692g(b), the FDCPA requires debt oollectors to cease conmunications, including lawstits, or provide
verification whena conaunmer disputes a debt. Any distinction in gpplication of the FDCPA to the actual

commencerent of a lawstit, as opposed to the conduct pursued durirg a lawsuit, is artificial and canrot

SPursuant to Section 1692 which provides:
(a) Any debt collector who brings any legal action on a debt against any consumer shall—...
(2).. bringsuch actiononly in the judidd dgrict or simila legal ertity—
(A) in which such consume signed the contract sued upon; or
(B) in which such consumer resides & the commencement of the
action...
(b) Nathingin thistitleshall beconstruedto authorize thebring ngof legal actions by debt cdledors.

This isthe only section of the FDCPA which specifically addresses lawsuits brought by debt collectors. 15
U.S.C. 1692 et seq. It purposely excludes any interpretation which might construe a lawsuit as a permitted
activity under the FDCPA. 15U.S.C. 1692(i)(b). Thereisnoissue hereregardingAtalig s compliancewith 1692i.



be recondled with the reasoning of the ninth circuit and United States Sypreme Court. Atalig faled to
provide verification after the debtwas disputed. Therefore, by commencing alawsuit, which isacollection
activity urder 81692g(b), Atalig cortinued to collect without sending the required verification. By failing
to cease collection activity after the debt wasdisputed and bef ore sending the required verification, Atalig
violated 1692g(b) of the FDCPA.

Once aviolation of theFDCPA is established, strict liability ataches urless the debt collector can
demondtrate thet the mistake was unntentional, stemmingfrom afailure comritted despite measures taken

to prevent violations. Russdl v. Equifax A.R.S,, 74 F.3d 30 (2" Cir. 1996); 15 U.S.C. 1692k(a),

1692k(c). Atalig hes not argued that hetook any measures desigred to prevent such error. Asaresut, he
is liable for his violation of 15 U.S.C. 1692¢g(b).
V. CONCLUSON
The courtfinds that Atalig hes not viol aed FDCPA section 1692e(11). However, by contmencing
alawsut before serdingSablan a erification of thedebt, he hasviolated section 1692g(b) of the FDCPA.
The motion for partial sunmary judgnrent is granted in part and denied in part.
SO ORDERED this _27 day of Novenber, 1998.

/sl Edward Manbusan
EDWARD MANIBUSAN, Presiding JJudge




