IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

OFFICE OF THE ATTORNEY GENERAL ) Civil Action No. 98-789
and DIVISION OF IMMIGRATION
SERVICES
)
Petitioners, g
V. ORDER DENYING RESPONDENT'S
MOTION TO DISMISS
ARIEL GORROMEOQO, )
Respondent. ;

|. PROCEDURAL BACKGROUND

This metter came before the Court on September 3, 1998, in Courtroom A on Respondert Ariel
Gorromeo’s motionto digmniss. Robert Goldberg, Esqg. appeared onbehalf of Petitioners. G. Anthory
Long, Esg. appeared on behalfof Respondent. The Court, havingreviewed the menmoranda, declarations,
and exhbits, having heard and corsidered the arguments of counsdl, and being fully infformed of the
premises, now rerders its written decision.

[p. 2] Il. FACTS

On June 8, 1998, Pdtitioners indtituted deportation proceedings against Respordent Ariel
Gorromeo (hereinafter referred to as “ Respondent”) by way of an Order to Show Cause (OSC).*

On Juy 22,1998, a hearingon the OSC was held at which time the Court dismissed the action
without prejudice due in largepart to a discrepancy inthe expiration date of Respondent’s work permit.?

! See Civil Action No. 98-598.
2 See Order dated August 6, 1998.
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On July 24, 1998, instituted the instant deportation action alleging among other things, thet

Respordent s ertry pernit expired on March 28, 1995.
[l. ISSUES

1. Whether Petitioners were required to move for a new trial pursuant to Rule 59 of the
Comnonwealth Rules of Civil Procedure?

2. Whether res judicata applies to deportation proceedings?

3. Whether the instant deportation proceedingis barred by res judi cata?

V. ANALYSIS

A. Res Judicata

Insupportof the instantmotion, Respondert contendsthat since resjudicataappliesto the Court’s
ruingin the underlying case, the only way that Petitioners could fie a new deportation case woud be to
move foranewtrial under Rue 59 of the Commonwealth Rules of Civil Procedure. Sirce Petitionershave
not dore so, the instant deportation case is barred by res judicata.

Before considering the nerits of Respondert’ s Rue 59 argument, the Court nmust first determine
whether res judicata applies in this case. Under the doctrine of resjudicata, afinal judgment on the merits
of an action precludesthe parties or their privies fromrelitigatingissuesthat were or could have been raised

inthat action. Santosv. Sentos, 4 N.M.1. 206, 209 (1994); see also Restatenent (Second) of Judgnents,

§ 13 (1982)(res judicata applicable only when afird judgmert [p. 3] is rerdered). Thedoctrine of res
judicata also applies to deportation proceedings. RamonSepuvedav. INS, 824 F.2d 749, 750 (9" Cir.

1987).

In the caseat bar, the Court dismissed the urderlying deportation metter without prejudice after
findingthat Petitioners had faled to prove their case of deportation by clear and convincingevidence, due
inlarge part to a two-year discrepancy in the expiration date of Respondent’s work permit However,

the Court was clear in noting in its oral ruling as well as its written Order thet the urderlying metter was

3 Accordingto thet estimony of Immigration Investigator Joseph Pangelinan, the L11DSinformation concerningRespondent indicat ed
that hiswork permit expired on March 28, 1992. However, a thehearingont his matt er, counsel for Respondent present ed Off icer
Pangdlinan with anentry permitissued on August 24, 1993 and which expired on March 28, 1994. Officer Pangelinan could not offer
any explanation for the discrgpancy, nor did he haveany ideawhet her Respondent had a vdid entry permit & the time of his areg
or at any date subsequent t hereto. In opp osition, Petitioners argued that thisinformation did not prove that Resp ondent was not
deportable, but only t hat he had overstayed four yearsinstead of six years.




dismissed without prejudice to Petitioners to refile a new deportation case if further investigation
warrarted suchaction. Since the Court dismissed the metter without prejudice, it hasnoresjudicataeffect.
See In re Corey, 892 F.2d 829, 835 (9" Cir. 1989).

Sirce the Court’s Order dismissing the urderlying matter has no res judicata effedt on the indant
case, the Court will not address the issue of whether the governmentwas required to conply withRue 59.
B. Equal Protection

Asan alternative argumert, Respondent contendsthet ifthe Court were to somehow hold that res
judicata did not apply to deportation proceedings, Respordent woud be deprived of equal protection.
However, the Court reed not address ths issue & lengh as the Court hes aready recognzed that res
judicata does in fact apply to deportation proceedings. See Rarmon-Sepuveda, supra.

[p. 4] V. CONCLUSION

For althe reasons stated above, Respondert’ s notion to dismissis DENIED.

So ORDERED this_11 day of March, 1999.

/d__Timothy H. Bellas
TIMOTHY H. BH.LAS, Associate Judge




