IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

J. SCOTT MAGLIARI, Ciul Action No. 97-1271

Plartiff,

V.
ORDER DENYING PLAINTIFF'S
MOTION FORJUDGMENT ON
THE PLEADINGS

TOWERCONSTRUCTION CORP.,
HYON OK LEE, CHING EUN KEI,
and JOHN OR JANE DOES
NUMBER 1 THROUGH 10

Defendarts.
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I. PROCEDURAL BACKGROUND

This metter came before the Courton November 18, 1998, in CoutroomA onPlantiff smotion
for judgmenton the pleadings. Timothy M B Farrel, Esqg. appeared onbehalf of Plantiff. Pedro M. Atalig,
Esg. ad YoonH. Chang Esg. appeared onbehalf of Defendarts Tower Corstruction Corp. ard Hyon
Ok Lee. The Cout, having reviewed the memoranda, dedarations, and exhibits, having heard ad
considered the arguments of coursel, and being fuly informed of the premises, now renders its written
decision.
[p. 2]

1. FACTS

On Septerrber 16, 1998, Plaintiff J. Scott Madiari (hereinafter referred to as “Plaintiff’) noved

the Court to dismiss the courterclaim of Defendarts Tower Construction and Hyon Ok L ee (heranafter

referred to as “Defendarts”) for tortious interference of contract. Included within the notion to digmiss,
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Faintiff moved for judgment on the pleadings. Sircethe pleadings were ot closed at that time, the Court
denied the motion for judgnment on the pleadings after findingit was premature.!

OnOctober 14, 1998, Plaintiff fied the instant motion for judgment on the pleadings, contending
tha Defendants havefailed to show that they were unable to performthecontract or in the alterretive, thet
Plaintiff hasan affrmetive defense.

[l. ISSUES
1. Whether Plantiff isentitled to judgmert on the pleadings?
V. ANALYSIS
A. Motion for Judgment on the Pleadings

In support of his motion, Plaintiff contendsthat the urdisputed facts stow that his actions did not
prevert Defendarts from performingits construction cortract with Hwarg Byun Gon. Assuch, judgment
on the pleadings is appropriate urder Com.R.Civ.P 12(c).?

Judgment on the pleadings is proper when the novirg party clearly establishes on the face of the
pleadings that no meterial issue of fact remains to be resolved ard that it is entitled to judgment as ametter
of law. Hal Roach Studios v. Richard Feirer and Compary, Irc., 896 F.2d 1542, 1550 (9" Cir.1990);
see d Merchants Home Delivery Service, Inc. v. Frark B. Hal & Co., Inc., 50 F.3d 1486 (9"

Cir.1995). For purposes of the motion, the allegatiors of the non-moving party must [p. 3] be accepted
as true, while the allegations of the moving party which have been denied are accepted to be false. 1d.

Sncethe CNMI has o writtenor customary law on the cause of action for intentional interference
withcontract, the Court looks to the common law as expressed inthe restaterments of the law. Pangdinen
v. Itaman, 4 N.M.l. 114, 118 (1994); see o 7 CMC § 3401. As such, the dements of intentional
irterference with contract can be fourd at 8 766A of the Restatement (Second) of Torts which provides,

inpertinert part, as follows:

! See Order After Hearingon Plaintiff’s Motion to Dismiss, dated October 2, 1998, at 4-5.

2 RuUel2(c) o the Commanwealth Rulesof Civil Procedureprovides in pertinent part, that:
After the pleadings are closad but within such time as not to delay tria, any party may
move for judgment on the pleadings. . . .



Onre who irtertionally and inproperly irterferes withthe performance of acontract . . .

betweenanother and athird person, by preventingtheother from performingthecontract

or causng his performance to be more expensive or burdensome, is subject to ligbility to

the other for the pecuniary loss resutingto him.
Restaterment (Second) of Torts, § 766A (1979).

Plantiff contends that Defendarts have failed to alege in their courterclaim tha Plaintiff was
successiul in preverting them from siccessfuly performing urder the contract.  However, a claim of
intentional irterference withcontractual rel ations may aso liewhere the party’ s performanceis mede more

costly or burdensome. Pacific Gas & Electric v. Bear Stearns & Co., 791 P.2d 587, 592 (Cal.1990). In

their courterclaim Defendarts allege that Plaintiff s coursel contacted CM S and requested thet they ot
pour any concrete for Defendarts at the San Vicente work site.® Asaresult, Defendants were unable to
complete construction within the time limits of the contract.* Since their performence was untimely,
Defendarts allege that they are liable to Mr. Hwang for $300 per day in liquidated damages.® The Court
finds thet Defendarts' allegations support the fact that performance was made more costly by Plaintiff s
actions. As such, Deferdants have properly aleged a cause of action for intentiona interference with
contractuel relations.

[p. 4] Asanaterrative argument, Plaintiff contends that it has an affirmetive defense to thecourterclaim

as case law haes carved out certain privileges allowing for justifiable interference of contract in certain

stuatiors. See Paintiff's Memorandum citing Mefford v. City of Duportonia, 354 S.W.2d 283
(Tenn1961)(city acted onbehalf of health and gerera welfare of its citizens); Richette v. Solomon, 187

A.2d 910 (Pa.1963)(providing horest ard friendly advice to arother).

Howewer, nore recertly, the Restatement (Second) of Tortshas rejected the privilege concept in
favor of arequirement that a defendant be subjected to ligbility for interference only if h's acts were
“improper”: “one who intentionally and impr operly interferes with the performanceof a contract . . . “.
Restaterment (Second) of Torts, § 766, 766A (emphasis added). See Wagensaller v. Scottsdale M enmorial

8 See Counterclaim, § 4; see al so letter from Timothy M B Farrdl to CM S, dated February 4, 1998, attached as Exhibit
A to Opposition to Motion for Judgment on the Pleadings.

4 1d. at 8§85, 7.

51d.at §6.



Hospital, 710 P.2d 1025 (1985). Whether aparticular action isimproper isdeternined by a corsideration

of seven factors:

2) the actor’s notive,
23; the irterests of the other with which the actor’ s conduct interferes,
4) theinterests sought to be advanced by the actor,
(5) the social interests in protecting the freedom of action of the actor and the contractua interests
of the other,
(6) the proximity or remoteness of the actor’s conduct to the interference and
(7) the relations betweenthe parties

1; the nature of the actor’s conduct,

Restatement (Second) of Torts, § 767 (1979); Wagerseller, supra, at 1042.

Therefore, in addition to provingthe e erments of tortiousirterference, aplairtiff must show thet the
deferdant acted improperly. Id. If theplantiffis unable to show the impropriety of the defendant’ s conduct
based onan examination of the factors, the corduct is not tortious. 1d.

In the case at bar, the Court firds that a geruine factual dispute exists as to whether Plaintiff s
dleged interference with the construction contract between Defendants and Mr. Hwarng was inproper.
As Defendarts point out, the letter sert by Plaintiff s counsd to CM S requests that CM S not pour any
concrete on behalf of Defendantsin light of thethen exiging prelimnary injunction. However, the letter fails
to notify CM S that the preliminary injurction only involved work within five feet of the retaining wal and
not the entire project. In light of th's factual digoute, the Court finds that the [p. 5] determination of
inpropriety isbest leftto thetrier of fact after weighing Plaintiff s actions aggirst the sevenfactorsset forth
above.

Because a factua issueremains as to whether Plaintiff s actions were improper, the Court finds

tha Plaintiff is not entitled to judgnent on the pleadings. See Hal Roach Studios, supra.

V. CONCLUSION
For all the reasons stated above, Plaintiff s motion for judgmert on the pleadings is DENIED.
So ORDERBED this_22 day of March, 1999.

/s _Timothy H. Bellas
TIMOTHY H. BELLAS, Associate Judge




