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IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

OXANA GALKINA,  4d.,
Complanants

Civil Action No. 99-062
(Labor Case No. 97-1 19-09)

V.
ORDER DENYING MOTION
TO DISMISS, OR IN THE
ALTERNATIVE, TO STAY

BIG BOSS CORPORATION dba BOSS CLUB
and CHO SUNG MOON,

Respondents.

i i i T e A N

I. PROCEDURAL BACKGROUND

This mater came before the Court in former Courtroom A on Complanants moation to
digmiss, or in the dtemnaive, to stay. David G. Banes Esg. gopeared on behdf of Complainants
Aaon Williams, Esg. gopeared on behdf of the Depatment of Labor and Immigration. The Count,
having reviewed the memoranda, dedadions, and exhibits having heard and conddered the
aguments of counsd, and being fully informed of the premises now renders its written decson.
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FOR PUBLICATION

YAt the hearing on this matter, counsd for Complainants indicated thet the mation was midabded and
should have read “Pdition for Judicid Review.”
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[I. FACTS

On dly 2, 1998 the Depatmet of Labor and Immigration (“DOLI") conducted an
immigration rad a the Big Boss Club in Chdan Lau Lau, Sdpen. As a rext of the rad,
Complainants Oxana Gdking, Elena Taassova, ad Tanja Peminova (“Complanats’) were
apprehended.

On July 6, 1998, the Attorney Gened filed petitions for order to show cause as to eech
Complainat dleging that Complainants were deportable in that they hed overstayed ther Non-
Resdent Worker Entry Permits in violation of 3 CMC § 4340.

On Juy 27, 1998, the Attomney Genad filed a caimind informeation egand Big Boss
Corporation (“Big Boss’) and its corporate officers dleging unlawvful employment of illegd diens and
asgding in illegd etry. Pior to the information being filed, however, Complainants entered into
an agreematt with the Attorney Genard whereby the Attorney Generd agreed not to prosecute
Complainants in exchange for thar tesimony againgd Big Boss. The agreement further provided thet
temporay work authorizations would be provided to Complanants while the cimind case was
pending. However, Complainants would be required to voluntarily depart the Commonwedth a the
conduson of the aimind case agand Big Boss

On December 21, 1998, the prosecution of Big Boss concluded.

On January 13, 1999, a adminidraive hearing was hdd a the Dividon of Labor wheren
Complainants requested that they be dlowed to trander from Big Boss to a new employer.  On
January 15, 1999, the hearing officer entered an order granting Complainants request to trander.”’

On Januay 18, 1999, the Attorney Generd gopeded the hearing offica’s dedson to the
Soetary of Labor and Immigration, contending that the hearing officar ared in granting trander
rdief to Complainants since they had dreedy agreed to depat the Commonwedth a the condusion
of the Big Boss prosecution.?

¥See Adminidrative Order, dated January 15, 1999.
¥See Notice of Apped and Apped of Adminigrative Order, dated January 18, 1999.
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| Nicolas, 1 N.M.I. 329, 333 (1990).

On January 27, 1999, the Secretary of Labor and Immigration entered an order reverang the
eaing officer’s deddon and odeed that Complanants depat the Commonwedth within fifteen
ays.?

On January 28, 1999, Complainants filed a Complaint for Judicd Review sesking the Court's
eview of the decision entered by the Secretary of Labor and Immigration. Hndly, on February 10,
999, the Court dayed the order of the Secretary of Labor and Immigration pending concluson of
he review proceedings.”

I, ISSUES
1. Whether the decison by the Secretary of Labor and Immigration was an duse of
liscretion?
V. ANALYSIS
4. Judidd review
Unde the Commonwedth Adminidrative Procedure Act (herendter refered to as the

"APA"), the reviewing court shdl decide dl quegtions of law, interpret condtitutiond and Statutory
srovisions, and determine the meaning or gpplicability of the terms of an agency action. 1 CMC §
9112(f). With respect to an agency’s actions findings or concdusons the lav empowes the
reviewing court to hold and st adde the same if it detlermines that any of the 9x bases exid to
warant such a holding. 1 CMC § 9112(f)(2)(i)-(vii). The sandard of review is de novo. nre San-

B. Deddon bv Labor Secretary

In support of their petition, Complainants contend thet the decison by the Secretary of Labor
and Immigration reversang the hearing officar’s decison was an ause of discretion.

Upon review of the hearing officer’s written decison, it appears that the only item referred
to in the underlying record was the agreement between Complainants and DOLI tha Complainants

¥See Adminigrative Order: Apped, dated January 27, 1999.

¥See Order Presarving Status and Rights Pending Condusion of the Review Procesdings, dated
February 10, 1999.




O w0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

would voluntarily depart the Commonwesdlth a the condusion of the Big Boss prosecution. In fadt,
the Secretary of Labor and Immigration cited to that agreement in his order as the primary reason for
revasng the heaing office’s dedison. The Secretary of Labor and Immigraion’s review of the
hearing officer’s decison was limited to the exiding record bdow. 3 CMC § 4445(b)(I). The Court's
review is likewise limited to the adminigraive record bdow. 1 CMC § 9112, Kunaknana v. Clark, |
742 F.2d 1145, 1149 (9* Cir. 1986)(agency adions are reviewed by examining the adminisrative
record & the time the agency made its decison). Nonethdess, Complainants here offer additiond
evidence via correspondence and Superior Court hearing transcripts to supplement the indant petition.
However, snce these documents do not gopear to have been pat of the adminigrative record a the
time of decison by the Secretary of Labor and Immigration, the Court will not consder them.

As to the primary issue here, the Court finds that Complanants have faled to meat thar
burden of proof thet the Secrdtary of Labor and Immigration abused his disretion in reverang the
hearing offica’s decdon. It is undigouted that Complanants agreed to voluntaily depat the
Commonwedth a the conduson of the Big Boss prosecution, which ended in mid-December 1998.
As such, it gopears tha it was entirdy within the discretion of the Secretary of Labor and Immigration
to deny trande rdief to Complainants and hold Complanants to the terms of thelr agreement.

V. CONCLUSION

Based on the reasons dated above, the Court finds thet the decison of the Secretary of Labor
and Immigration was not an ause of discretion.  As such, the decison of the Secretary of Labor and
Immigration is herdby AFFIRMED.

So ORDERED this | Z-day of August, 1999,

TP (Kol —

TIMOTH B LAS, Associate Judge




