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IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

LEON TAISACAN, individudly and CIVIL ACTION NO. 97-807

ESTATE OF RAMONA SATUR
TAISACAN, through its adminigtrator
LEON TAISACAN,

)

)

)

)

%

Plaintiffs, ;
v. g DECISION AND ORDER

|

)

)

)

)

)

)

)

MARIANAS PUBLIC LAND
CORPORATION, ak/aDIVISION OF
PUBLIC LANDS of the DEPARTMENT

OF LANDS AND NATURAL RESOURCES,
and COMMONWEALTH OF THE
NORTHERN MARIANA ISLANDS,

Defendants.

[. INTRODUCTION
Pantiffs Tasacan (“Taisacan”) bring this action seeking just compensation for the taking
and use of their land for a public roadway known as the W-2 highway. Taisacan requests specific
performance by the Defendants ("MPLC") for a land exchange based on a “letter agreement,”
dated May 25, 1993. In the dternative, Taisacan requests payment in the amount of $539,550, plus
interest for the use of their land from June 7, 1993 to the present. MPLC assarts that Taisacan
received compensation for the use of the land by the Micronesian War Clams Commisson and

is therefore not entitled to further compensation. The court, having reviewed the briefs, exhibits,
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affidavits, and having heard and consdered the arguments of counse, now renders its written
decison.
Il. FACTS
A. Procedurd Background

On uly 18, 1997, Taisacan filed a complaint asserting that the government used Taisacan's
red property for a public roadway without just compensation and due process, in violation of the
Fifth Amendment of the federd condtitution and Artides |, § 5 and XlII, § 2 of the NMI
conditution. Taisacan aso assarted a breach of contract cdlam dleging that MPLC faled to
provide promised compensation in the form of a land exchange. The court st trial for November
24, 1998. On November 23, 1998, MPLC filed a motion to dismiss for falure to state aclam. The
court granted MPLC’'s moation to dismiss Taisacan's clams for denid of due process and taking
brought directly under both the federd conditution and the NMI condtitution. The court granted
Taisacan leave to amend the complaint to add a due process clam under 42 U.S.CA. §1983 and
to dtate a clam for a taking without payment of just compensation under Commonwedth statutory
law. The court denied MPLC's motion to dismiss Taisacan's clam for breach of contract.

Tasacan filed an amended complaint setting forth seven causes of action. The court
granted MPLC's motion to patialy dismiss. Taisacan then filed a second amended complaint.
The trid proceeded on three dams (1) Defendants use Plaintiffs red property without just
compensation, in violation of Commonwedth stautory law; (2) Defendants used Plaintiffs red
property without due process, in violation of 42 U.S.C.A. § 1983; and (3) Defendants breached a
contract to provide for jus compensation in ether a specified amount or by land exchange.
Following the trid, both parties submitted their findings of fact and conclusons of law.

B. Factud Background

Lot 1774, located in Chalan LauLau, Saipan, is the property of the heirs of Ramona Satur
Taisacan. A severed portion of Lot 1774, condsting of an area of 1,199 square meters, is being
used as a public right of way under the control of the CNMI government. No action in eminent
domain was brought for use of right of way.

Use of Lot 1774 began in 1944 with the United States invasion of Saipan. In 1959, Mariana
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Tasacan Wabal, as trustee for Lot 1774, gave the government of the Trust Territory of the Pecific
Idands (“Trugt Territory government”) permisson to use fifty feet from the center of the highway
into Lot 1774 to run power and water lines. In return for the easement, Wabol received free
ingalation of the power and water lines to the house. Wabol did not transfer title to the land.

In 1973, pursuant to the Micronesian War Claims Act of 1971, Pub. L. No. 92-39, 85 Stat.
92 (197 1) (“War Claims Act”), Benedicto S. Taisacan ("Benedicto") filed a daim aleging damege
and use of Lot 1774 originating before July 19.5 1. Under Title | of the Act, the Micronesan Claims
Commisson ("MCC") awarded Benedicto $3,328 for losses of dwellings, water tanks, household
goods and persond belongings, and animas and poultry. Under Title Il of the Act, the MCC
awarded Benedicto for the "[i]ndefenite use of .76 acres from 1944.” Specificaly, the MCC
awarded $1,847 for "[1]oss of use 1944-] 97 1" plusinterest to 1975 in the amount of $1,884. The
MCC dso awarded $1,140 for damage to land, trees, and crops, plusinterest to 1975 in the amount
of $274. No vaue was caculated for use of this land after 1971. On the remaining 13.54 acres
of Lot 1774, MCC awarded $9,749 for loss of use from 1944 to 1952, with interest to 1975 in the
amount of $15,501 and $6,905 for damage to land, trees, and crops with interest to 1975 in the
amount of $9,529.

In 1992, the government began a roadway expanson and improvement project on the
existing road at Lot 1774. In aletter to MPLC dated August 14, 1992, the Governor acknowledged
that Lot 1774 was owned by Taisacan and had been used for many years for a public purpose as
“a mgor leading access to government offices, commercia establishments and other businesses”
See Paintiffs Amended Complaint, Ex. B. The Governor aso noted that the existing road had
been congtructed by the U.S. Armed Forces but was in need of widening. Thus, the Governor
certified the acquisition of 1,199 square meters of Lot 1774 for the roadway project as a public
purpose. MPLC then contacted Taisacan dating the importance of acquiring the land and asking
if a land exchange would be acceptable.

In February 1993, Taisacan and the MPLC executed a Memorandum of Understanding
("MOU"). The government agreed to acquire the 1,199 square meters of Lot 1774 for a land
exchange pursuant to the Public Purpose Land Exchange Act and related regulations. Taisacan
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agreed to authorize the government to immediatdly enter Lot 1774, giving an irrevocable easement
to be converted into fee smple title when the land exchange was completed.

In May 1993, Taisacan received a letter from MPLC confirming “our mutua understanding
surrounding our negotiation and ensuing agreements regarding the proposed exchange of your
private property for public land.” See Plaintiffs Amended Complaint, Ex. E. The vaduation of the
land was set a $450 per square meter for atotal compensation of $539,550. Further, MPLC would
immediately survey a public land parce and prepare a Quitclam Deed of Exchange. Once the
deed was published, and there was no strong public opposition to the exchange, the deed would be
executed. Following the letter, MPLC specified Lot 018 G 02 in Kagman to be exchanged on the
condition the Department of Land and Naturd Resources ("DLNR") reinquished ther cam on
the land parcd.

By 1997 the land exchange deed had not been prepared and Taisacan had not received
compensation for the use of Lot 1774. Taisacan tiled suit, and on November 20, 1998, the
Governor decertified the acquidition of Lot 1774 as serving a public purpose on the ground that
Tasacan recaved compensation by the MCC for the indefinite use of the land, which gave the
government the right to permanent use of the land without further compensation.

IIl. 1SSUES

L Whether there has been a taking of land requiring just compensation pursuant to the
Fifth Amendment of the federd conditution and Article XIII, § 2 of the NMI
Condtitution.

2. Whether compensation received under the Micronesian War Claims Act of 197 1,
for the taking and use of Lot 1774 is sufficient compensation for the government’s
further taking and use of Lot 1774.

3. Whether Defendants violated PlaintiffS due process rights, in violation of 42
U.S.C.A. § 1983.

4, Whether the offer to acquire Lot 1774, a a vaue of $450 per square meter, bound

the MPLC to enforce the land exchange agreement.

I
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V. ANALYSIS
Tasacan firgt asserts that MPLC used Lot 1774 without just compensation, in violation of
Commonwedth datutory law. Under the NMI Condtitution, the government may exercise the
power of eminent domain to acquire private property for the accomplishment of a public purpose.
See NMI Congt. art. XllI, § 1. Private property may not be taken without just compensation. See
NMI Congt. art. XIII, § 2. "[Alny permanent, physicdl occupation of an owner's property,

authorized by the government. . . ,condtitutes a ‘taking' of property for which just compensation

isrequired . . . ." Judlo, Inc. v. The Vons Companies, Inc., 259 Cal.Rptr. 624, 626-27 (Cal. 1989)
(citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)). The failure to
provide just compensation congtitutes an uncongtitutiond taking. See Q. C. Construction Co., Inc.
v. Verrengia, 700 F.Supp. 86, 87 (D. R.l. 1988).

Here, the government built and maintained a public roadway on Lot 1774. This is a
permanent, physica occupation of private property. Thus, the government clearly effected a taking
requiring just compensation. MPLC, however, asserts that Taisacan adready received compensation
under the War Claims Act and therefore, the government is not required to pay Taisacan again.
This court disagrees.

In 197 1, the United States Congress passed the War Claims Act to compensate Micronesian
inhabitants of the Trust Territory of the Pecific Idands who claimed:

[D]amage to or loss or destruction of property, persond injury, or

desth caused by military and civilian employees ofthe United States

Government and arisng out of accidents or incidents between the

dates of the securing of the various idands of Micronesa by the

United States Armed Forces and July 1, 1951, and within an area

under the control of the United States at the time of the accident or

incident.
War Clams Act, preamble. The Act established two titles under which Micronesian inhabitants
could make claims for dameges. Title | compensated Micronesans for damages resulting from the

actud hodilities between the United States and Jgpan during World War 11, while Title 11

‘The NM] Constitution essentially mirrors the “takings’ provision of the Fifth Amendment to the federal
constitution. See U.S. Const. amend. V.
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compensated Micronesians for damages occurring after the securing of the idand.

Specificdly, Title |, § 104(a) covered:

(1) dams of the Micronesan inhabitants . . . who suffered loss of life,
physca injury, and property damage directly resulting from the hodilities
between the Governments of Japan and the United States between
December 7, 194 1, and the dates of the securing of the various idands of
Micronesia by United States Armed Forces, and (2) those claims arising as
postwar clams between the dates of the securing of the various idands of
Micronesia by United States Armed Forces and July 1, 195 1.

Title I, § 201 of the Act, compensated Micronesans.

[Flor ataking or for use or retention of such property where no payments
or inadequate payments have been made for such teking, use, or retention
when such damage, loss, or destruction was caused by the United States
Army, Navy, Marine Corps, or Coast Guard, or individua members thereof,

incduding militay personnd and United Staies Government civilian
employees, and including employees of the Trust Territory government
acting within the scope of their employment: Provided, That . . . the
accident or incident out of which the clam arose occured prior to July 1,

1951,. . . and within an area under the control of the United States & the
time of the accident or incident: Provided, further, Tha any such
settlements made by such Commission and any such payments made by the
Secretary under the authority of title | or title 11 shal be fina and conclusive
for al purposes, notwithstanding any other provison of law to the contrary
and not subject to review.

The War Clams Act further edtablished the Micronesan Clams Commisson to receive and
adjudicate clams as wdll as to compensate claims under the respective titles. See War Clams Act,
§ 103.

To determine the manner of compensation under Title |1, § 20 1, the MCC assumed that,
under better circumstances, the United States would have entered into a lease with the land owner
agreeing to pay rent and to return the property in its origina condition or pay compensation for any

diminution in vaue. See [n the matter of Lauria Olopai Tagabuel, Micronesan Claims Comm'n

Decision No. 4905, p. 7 (Mar. 10, 1975). Thus, the MCC imposed a constructive lease deemed

to have terminated:

[Elither when possesson was returned to the owner; or, in
gppropriate indances on Sapan, when exchange land became
avalable; or in 197 |, the effective date of the Micronesian Claims
Act, whichever first occurred. . . . Where land has continued in use
to the present time, an award based upon a condructive lease
deemed terminated in 197 1 will be made conssting of payment for
use of and damage to the land and including appropriate interest on

6 -




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

both. This award will be consgdered by the Commisson to have
compensated a damant in full for an indefinite use of such land and
where accepted by the clamant in full satisfaction shal conditute
a find settlement of any and adl dams aisng out of such pag,
%r@g\nt or future use of the property as called for by Section 20 1 of
the Act.

Id. a 7-8.

This court finds the MCC’s decison to gpply a congtructive lease controlling. Under the
War Claims Act, the MCC had authority to render final decisions. See War Claims Act, § 104(a).
In the event the MCC denied a clam, or gpproved a clam for less than the amount clamed, the
War Clams Act provided for review of the decison. Id. Upon review, clamants were entitled to
a hearing before the MCC pursuant to “such regulations as the Commisson may prescribe” 1d.
At the concluson of dl clams the MCC certified them to the Secretary of the Interior for
payment. Id, Thus, the decisions of the MCC were fina and not subject to further agency and/or
judicid review. Cf. County of Esmeralda, State of Nevada v. U.S. Dep ’t of Energy, 925 F.2d 12 16,
1218 (9™ Cir. 1991) (“an agency action is unreviewable when a statute commits the action to the
agency’s discretion, ‘and the statute is drawn so that a court would have no meaningful standard
againg which to judge the agency’s exercise of discretion™).

A lease is a contract to let property for a specific unit of time. See Biack's Law
Dictionary 615 (abridged 6™ ed. 1991). The relationship of landiord and tenant is created by
express or implied contract. See Matter of Great Northern Forest Products, Inc., 135 B.R. 46, 54
(Bankr. W.D. Mich. 1991).2 “A generd rule of landlord-tenant law, as applied between private
parties, is that the expiration or termination of a lease agreement terminates dl rights of the lessee
in the premises, and it becomes the lessee’s duty to surrender possession of the leasehold to the
lessor.” Prudential Ins. Co. of America v. United States, 801 F.2d 1295, 1298-99 (Fed. Cir. 1986)
(applying this standard to a lease between the government and a private party); see also Corp. of
the Catholic Bishop Nesqually v. Gibbon, 158 U.S. 155,170 (1895) (The contract of lease implies

... apromise to surrender the possession to the [lessor] on termination of the lease). Therefore,

2A constructive |ease, or implied lease, may be established from the conduct of the parties. See Thewerkauf
v. Sutton, 306 N.W.2d 651, 657-58 (Wis. 1981) (citing Erickson v. Goodell Oil Co, Inc, 180 N.W.2d 798 (1970Q)).
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upon termination of the lease in 197 1, Lot 1774 returned to the full possesson of Taisacan. The
Defendants cannot and do not retain an ongoing interest in Lot 1774 based on the MCC’s
compensation under Title Il for the taking and use of Lot 1774.

Furthermore, the plain reading of the War Clams Act shows that compensation was given
for loss and damage arisng from the actions of the United States military during the invason and
securing of Saipan as wdl as action of the United States military and the Trust Territory
government &fter the securing of Saipan. See e.g., Office of Attorney General v. Deala, 3 N.M.I.
110, 117 (1992) (if the meaning of a Statute is clear it will not be construed contrary to its plain
meaning). Section 201 specificdly Sates that:

[flor the purpose ofpromoting and maintaining friendly relations by

the find settlement of meritorious post war clams, the Micronesan

Clams Commisson is, . . . authorized to condder, ascertain, adjust,

determine, and make payments, . . . of dl clams by Micronesan

inhabitants against the United States or the government of the

Trug Territory of the Pacific Idands. . . . (emphasis added).
The MCC was created for a specific purpose and for a specific time period. The MCC was directed
to take claims for a one year period. Id. at § 103(d). After the expiration of the one year period,
the MCC was given three years in which to adjudicate the clams. Id. at § 103(e). Thus, the War
Clams Act does not contemplate clams against governments that were not formed and were not
nvolved in the acts of the United States miilitary or Trust Territory government.

MPLC asserts, however, that Tagabuel stands for the proposition that payments under Title
1 condtitutes payments for al future use of the property thus precluding the CNMI government
rom further compensating Taisacan. The court disagrees with MPLC’s reading of Tagabuel. The
nolding in Tagabuel relates only to clams for use as avalable under the War Clams Act.
See Tagabuel, at 8.

MPLC further asserts that because compensation was given for “indefinite use it was given
For permanent use. Firs, the MCC decison concerning Lot 1774 specificadly awarded
:ompensation for “loss of use 1944-1971 ." Second, the term “indefinite’ is defined as “more
synonymous with temporary than with permanent; indefinite contemplates that condition will end

at unpredictable time, wheress ‘permanent’ does not contemplate that condition will cease to exist.”
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See BLack’s Law DicTionary 529 (abridged 6™ ed. 1991). Findly, the court reiterates that the
MCC applied a congructive lease terminating in 1971. Upon termination of the lease, Taisacan
regained full possesson and ownership of Lot 1774. Thus, this court finds that Taisacan is entitled
to compensation for the taking and use of 1,199 square meters of Lot 1774.

Tasacan next assarts that MPLC effectuated a taking and use of Lot 1774 without due
process, in violation of 42 U.S.C.A. § 1983. Under § 1983:

Every person who, under color of any satute, ordinance, regulation, custom, or

CF e Uil Sctes br s Berson within theuriscction thereof 10 the dearivtion

of any rights, privileges, or immunities secured by the Conditution and laws, shal

be liable to the party injured . . . .

Taisacan, however, is suing the Defendants in their officid capacities. “Neither the CNMI nor its
officers acting in ther officid capacity can be sued under § 1983.” DeNieva v. Reyes, 966 F.2d
480, 483 (9" Cir. 1992). Thus, this daim mugt fail.

Finaly, Taisacan asserts that MPLC bresched the contract for land exchange as
compensation for the use of Lot 1774. “In the andyss of contracts to which the government is a
paty, it is the applicable rules and regulaions which determine and define the point & which a
contract is enforcesble” Hill v. CNMI, 1 CR 983, 988 (D. N. Mar. | 1984). There are both
datutory and agency requirements that must be met to have a vaid and binding land exchange.
Under 2 CMC § 4144:

(b) No public land shdl be exchanged for private land or as
compensation for taking of private land unless

(1) The exchange is for the accomplishment of a public
purpose specificaly defined in 2 CMC § 4143(e); and

(2) The land to be exchanged is of comparable vaue based
on an independent gppraisd made by a licensed appraser at
approximately the same time for dl land parcels to be exchanged.
In determining comparable vaue, any monetary compensation to be
included in the transaction shal be added to the gppraised vdue of
the land held the dedgnated recipient of such compensation,
before making the comparison; and

(3) A public notice has been published in a newspaper of
generd circulation and broadcast on the local radio and/or televison
of the Commonwedth, both in English and the vernacular, once
each week for at least four consecutive weeks. Request from
concerned persons for the land exchange within the time frame
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dlocated for the public notice, for a public hearing, shdl be heard

as requested.
There are saven sStuations that will satify the public purpose requirement under § 4143(e). The
first requirement under § 4 144 is that the exchange be for a public purpose pursuant to § 4 143(e).
The dtuation most gpplicable to the case a hand is § 4143(e)(2), in which the Governor may
certify land for public use or purpose. Here, Lot 1774 was certified for a public use. However, Lot
1774 wes later decertified. Thus, the first requirement for a land exchange has not been met
because there is no certification for a public use or purpose at this time.

The second requirement has aso not been met. The gppraisad vaue in this case came from
an gppraisal of land north of Lot 1774 and not Lot 1774 itself, asrequired by § 4 144(b)(2). Findly,
the third requirement was not met as there was no public notice.

Along with § 4144, MPLC promulgated its own internd rules and regulations to carry out
land exchanges. See 2 CMC § 4146. At trid, a land exchange manager for the Divison of Public
Lands (“manager”) outlined the steps for a land exchange. Firg, the private landowner is identified
and certification by the Governor is sent to the Divison of Public Lands. Next, an appraisd of
the private land is made and presented to the board of directors (“board”) for gpproval. Following
board approva, an offer letter is sent to the landowner. The next step is to appraise the parcel of
public land to be exchanged and obtain board approval. After obtaining board approva, a survey
is done and public notice is issued. Findly, a deed of exchange is drawn up and recorded.

The manager testified that the board never approved the gppraisa vaue for the lot north of
Lot 1774 as the appraisa value of Lot 1774. Testimony established that there was no evidence of
board approva for the exchange of public land for Lot 1774. The manager further testified that
there was no public notice and that no deed had been drawn up and recorded. Thus, even though
Tasacan had an MOU and a letter of agreement, the necessary requirements for a land exchange
were not met. These two documents, the MOU and the letter of agreement, do not evidence afind,
binding agreement under the land exchange regulations. See Rasa v. Dep ‘t of Lands and Natural
Resources, Civ. No. 96-406 (N.M.I. Super. Ct. May 6, 1997) (Order on Defendant’s Motion for
Summary Judgment a 3), aff’d in relevant part, Rasa v. Dep ‘t of Lands and Natural Resources,
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App. No. 97-012 (N.M.I. Sup. Ct. July 24, 1998). The court finds and concludes that no contract
for land exchange was formed. Thus, Plantiffs clam for breach of contract fals.
V. CONCLUSION
For the foregoing reasons, this court finds that Taisacan is entitled to just compensation for
the taking and use of Lot 1774 by MPLC, that Taisacan fals in his clam for relief under 42
U.S.C.A. § 1983, and that MPLC did not breach the contract for land exchange.
SO ORDERED this ZQ@/ of November, 1999.

WARD MANIBUSAN, Presding Judge
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