IN THE SUPREME COURT OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

APPEAL NOS. 96-012 & 96-021
(Consolidated)
CIVIL ACTION NO. 93-245

FELICIDAD C. BODDY,

Plaintiff/Appdlant,
Cross-Appelleeg,

VS.
JESUS S. LEON GUERRERO, EUGENIA A.

LEON GUERRERO, MIKE NAHOLOWAA, and
ANA NAHOLOWAA,

ORDER UPON REHEARING

Defendants/Appellees,

)
)
)
)
)
)
)
)
)
)
)
)
Cross-Appel lants. )
)

The court issued its opinion on September 17, 1997, reversing the findings of the jury with
respect to fraud.

Plaintiff, Felicidad C. Boddy (“Felicidad”), filed a petition for rehearing with arequest for a
new panel on October 1, 1997. The petition asserts that the court has made egregious errorsin its
opinion by not reading the law and by ignoring the facts proven at trial. In addition, Felicidad asserts
that the court has ignored the black letter law applicable to this case and its conclusions are wrong.
However, the most outrageous aspect of this court’ sopinion, according to Felicidad, isthat the court
has elevated the standard of proof for land fraud in the CNMI. The court assumes that Felicidad
intendsto say that the court has overlooked and misapprehended with particularity certain points of

law and fact.*

1 “The petition shall state with particularity the points of law or fact in which in the opinion of the petitioner
the Court has overlooked or misapprehended and shall contain such argument in support of the petition as the
petitioner desires to present.” Com.R.App.P. 40(a).



Felicidad asserts that Justice Atalig should recuse himself in this case because he is John
Manglona’ s second cousin. In addition, Felicidad asserts that both Justice Atalig and Special Judge
Juan Lizama should recuse themselves because they are defending against allegations of fraud in
another case, and to their benefit, the court in this case has elevated the standard of proof for land
fraud in the CNMI. The defendants, Mike and Ana Naholowaa filed their answer opposing the
petition on October 20, 1997.

SUMMARY OF THE FACTS

In December 1987, Felicidad wanted to sell her land for $250,000 and asked Miketo find her
abuyer. Miketold Felicidad that her land was not worth $250,000 and the Japanese project in the
areawould not get off the ground. When Mike made that statement, he did not know what the actual
vaue of theland was and he believed that it was not worth $250,000. Mike' s statement that theland
was not worth $250,000 was not made in the form of an opinion but was made in the form of
statement of fact. Felicidad then asked Mike to find her abuyer for $50,000. Jesus Leon Guerrero
was willing to pay $50,000 for the land but could not purchase the land because he was not a person
of Northern Marianas descent. Therefore, Ana, a person of Northern Marianas descent, purchased
the land from Felicidad for $50,000.

Fiveyearslater, Felicidad suesMikefor fraudulent misrepresentation. After thesuit wasfiled,
the land was appraised. The appraiser concluded that in 1987 the land had two sets of values, one
based on “local purchasing power” and the other on “foreign purchasing power.” Under the
local purchasing power, the value of land would have been between $40,000 and $80,000. Under
the foreign purchasing power, the value of land would have been between $140,000 and $260,000.?

DISCUSSION

A. Relationship Between Justice Atalig and Attorney John Manglona.

Felicidad assertsthat Justice Atalig should be disqualified from sitting on this appeal because
he and John Manglona are second cousins, citing 1 CMC 8 3308(b)(5)(ii). This section requires a

recusal of ajusticeif hisor her relationship with an attorney in the case is within the second degree,

2 For amore detailed rendition of the facts, see the court’s opinion.
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not second cousin. The relationship between second cousinsis within the sixth degree. Therefore,
such relationship does not constitute a basis for recusal.

B. Whether the Court Has Elevated the Standard of Proof.

Felicidad asserts that because the court did not discuss whether Mike made his statement
recklesdly, it has eliminated that element of fraud as applied in the CNMI. The court discussed only
the issue of whether Mike knew what the value of the land was based on Felicidad’ s complaint and
her theory of her case. As the court quoted in its opinion, the complaint alleged that Mike's
representations that the land was not worth $250,000 and that projects proposed for developments
on Rota would not occur were false and Mike “knew the representations were false when he made
them.” Opinion at 4.

However, the opinion did set forth all the six elements of fraud as given in the jury
instructions, including reckless misrepresentation. 1d. at 5. Simply because the court did not discuss
this element does not mean that it has been eliminated as an essential element of the law of fraudulent
misrepresentation in the CNMI. In light of Felicidad’ s petition for rehearing, the court has decided
to re-examinetheissueson appeal and take into consideration theissue of whether the statement was
made recklessly, without knowing whether it was true or false.

Thiscourt has previously dealt with theissue of fraudulent misrepresentation. In Pangelinan
v, Itaman, 4 N.M.I. 114 (1994), we turned to the RESTATEMENT (SECOND) OF TORTS because we
have no written or local customary law on fraudulent misrepresentation. In reversing the Superior
Court’s finding of fraudulent misrepresentation, we applied section 526 of the RESTATEMENT
(SECOND) OF TORTS which provides that a misrepresentation is fraudulent if the maker:

@ knows or believes that the matter is not as he representsiit to be,

(b) does not have the confidence in the accuracy of his representation that he states or
implies, or

(©) knows that he does not have the basisfor his representation that he states or implies.

We dso ruled that:

Thetrier of fact determines whether fraud has been proved by clear and
convincing evidence. That determination would not be reversed on appea
unlessit isclearly erroneous. A determination of clear error will be made
where the appellate court, reviewing al the evidence, finds support for the
finding but is left with a definite and firm conviction that a mistake has been
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made. (Citations omitted).
Pangelinan v. Itaman, supra, 4 N.M.I. 120, n.33 (1994).
The court did not overrule these principlesinitsopinioninthiscase. Therefore, the standard
of proof for fraudulent misrepresentation has not been elevated.

C. Whether Justice Atalig and Special Judge Juan Lizama Should Be Recused
Because the Court Has Elevated the Standard of Proof.

We have explained that the elements of fraud, as set forth in the opinion and in the
RESTATEMENT OF TORTS have not been changed. A plantiff, in a case for fraudulent
misrepresentation, may prove reckless misrepresentation as a basis for fraud and may do so with
either direct or circumstantial evidence or both.

Since the court has not raised the standard for proving fraud in a manner that would benefit
Justice Atalig and Juan Lizama in a separate case, there is no basis for their recusal .®

What Felicidad wants the court to do isto lower the standard so that anyone who is believed
to be disinterested and who makes a definite statement that a piece of land is not worth a certain
amount, let’s say $1,000,000, is liable for fraud, if subsequent appraisal determines that the land is
worth $1,000,000. The court declines to adopt arule that islower in standard than as contained in
the RESTATEMENTSOFLAW. If the court adoptsthis standard, the court would be flooded with cases
aleging fraud.

D. Whether the Facts of This Case Establish Fraudulent Misr epr esentation.

We have re-examined the facts of this case and reapplied the law on fraudulent
misrepresentation to see if we have overlooked or misapprehended any pointsof law or fact. Weare
again of the opinion that no fraud has been established. In order for Mike's representation to
constitute fraud, one of three conditions must be shown:

1. Mike knew or believed that the land was worth $250,000 when he stated that it was
not worth that much.

2. Mike did not have the confidence in the accuracy of his representation that the land

was not worth $250,000.

%In any event, the court agrees with Mike' s opposing argument that the motion to recuse is untimely.
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3. Mike knew that he did not have the basis for stating that the land was not worth
$250,000.

See RESTATEMENT (SECOND) OF TORTS 8 526 (1977).

As to condition number one, there is no clear and convincing evidence that Mike knew or
believed that the land was worth $250,000. The evidence supported Mike' s belief that the land was
not worth $250,000, because none of the other three persons, trying to sell theland for Felicidad, was
ableto sdll it for that amount.

Comment (e) of section 526 discussesthe second condition. It states: “Itisenough that being
consciousthat he has neither knowledge nor belief in the existence of the matter he choosesto assert
itasafact.” Appliedto thiscase, thismeansthat Mike, consciousthat he had neither knowledge nor
belief that the land was not worth $250,000, went ahead and stated it asafact. Therecord on appeal
does not contain clear and convincing evidence that Mike was conscious that he had neither
knowledge nor belief that the land was not worth $250,000, or that the Japanese project would not
get off the ground. Had the evidence showed clearly and convincingly that he was conscious of such
lack of knowledge or belief, but made the statements anyway, his representation would have been
reckless. Under this condition, “scienter” is not established by clear and convincing evidence.

Condition number 3 does not apply to the facts of this case. Thereisno evidence that Mike
made his statement based on his personal investigation or from hearsay, or from other sources he
believed to be reliable. See comment (f), § 526.

In reviewing the illustrations under 8 526 of the RESTATEMENT, we observe one significant
difference between the factual scenarios therein and the facts of this case. In those examples, the
alleged perpetrators of fraud hold the exclusive knowledge about the matter being represented or
misrepresented. Here, the land about which the statement was being made belonged to Felicidad.

Felicidad is presumed to know her property including the value thereof.* She knew where the land

* Note the numerous cases cited in 31A Am.Jr. 2d Expert and Opinion Evidence § 337 n. 68 (1989) for the
proposition that “an owner of real property, by reason of that ownership, is presumed to have special knowledge asto
itsvalue.” 31A Am.Jur. 2d Expert and Opinion Evidence, 8 337. Lehman v. Hanson Pontiac Co., 74 N.W. 2d 305,
309 (1955).



was Situated, its proximity to the public utilities, its terrain, type of soil, size and even land
transactions in the neighborhood.

In addition, Felicidad had the absolute authority to set her own price on her property. She
could have insisted on the price of $250,000, or she could have lowered it to any amount of her
choice. She sold the land to Ana, alocal person of Northern Marianas descent for $50,000. The
expert appraiser testified that if the land wereto be sold to alocal person, the value of theland would
have been between $40,000 and $80,000. The land was sold to alocal person.

CONCLUSION

For the above reasons, we DENY the petition to change our opinion and the request to

submit this appeal to a different appellate panel.

Entered this 3lst  day of October , 1997.

/s Ramon G. Villagomez
RAMON G. VILLAGOMEZ, Justice

/s/ Pedro M. Atdlig
PEDRO M. ATALIG, Justice

/sl JuanT. Lizama
JUAN T. LIZAMA, Specia Judge




