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DEMAPAN, Chief Justice:

[1,2,3] Thisisanappeal froma Find Decree of Child Custody, Child Vidtation Rightsand Property
Didgtribution between Appdlant Alvaro Santos (“Alvaro”) and Appellee Lydia Santos (“Lydia’). Alvaro
contests the trid court’s award of child support, as wdl as the classfication and distribution of red
property. We havejurisdiction pursuant to Article 1V, Section 3 of the Condtitution of the Commonwedth
of the Northern Mariana Idands, as amended', 1 CMC § 3102 and 8 CMC § 1103. We affirm in part

and reverse in part.

' N.M.I. Congt. art. IV, § 3 was amended by the passage of Legidative Initiative 10-3, ratified by the voters on November 1, 1997
and certified by the Board of Elections on December 13, 1997.



ISSUES PRESENTED AND STANDARD OF REVIEW

[4] Thefirg issue before this Court is whether the trid court correctly calculated its child support
award. We review atria court’s orders made under 8 CMC § 1311 for abuse of discretion. See
Robinson v. Robinson, 1 N.M.l. 81, 86 (1990). We will not reverse unless the record is devoid of
competent evidence to support thetrid court’sdecison. A judgment will not be disturbed when there is
any reasonable evidence to support it. Seeid. at 89.

[5,6] The second issue is whether the tria court correctly classified and distributed severd lots of
real property owned by the parties. Thisisamixed question of law and fact, in that Alvaro questions the
trid court’s findings of fact which supported the court’s legal conclusion as to ownership of property.
While mixed questions of law and fact are generdly revieweddenovo, see Agultov. Northern Marianas
Inv. Group. Ltd., 4 N.M.I. 7, 9 (1993), thetrid court’s factual findings are ill reviewed for clear error,
seeid. a 10; Rosariov. Quan, 3N.M.I. 269, 276-77 (1992), and this Court will not reverse suchfindings
unlessit isleft with afirmand definite conviction that amistake has been made. See Camachov. L & T
Int’| Corp., 4 N.M.l. 323, 325 (1996). Whether thetrid court correctly applied the law to thefactsis
a legd question to be reviewed de novo. SeeInre Estate of Mueilemar, 1 N.M.I. 441, 444 (1990)
(holding conclusion as to ownership of lands is lega question, reviewed de novo); Hofschneider v.
Hofschneider, 4 N.M.I. 277, 278 (1995) (holding determination of marital property was question of

datutory interpretation, reviewed de novo).

FACTUAL AND PROCEDURAL BACKGROUND

Alvaro and Lydia Santosweremarried in 1979 and divorced in1996. Atthetimeof their divorce,
the parties had four minor childrenfromtheir marriage. On August 13, 1998 the trid court issued aFina
Decree in which it awarded joint custody, ordered that Alvaro pay monthly child support, and distributed
certain real property between the parties. See Santos v. Santos, Civ. No. 95-0673 (N.M.1. Super. Ct.
Aug. 13, 1998) (Find Decree of Child Custody, Child Vigtation Rights and Property Distribution)
(“Decreg”).

Child Support. Thetria court awarded joint custody of the children. Lydiahasphysica custody
four days each week, while Alvaro has the children the remaining three days. Thetrid court determined



Alvaro's total assets are greater than Lydia's because he draws extra income from the rentd of his
individua property, and because Lydiawill incur higher expensesin caring for the children one day more
per week than Alvaro. Consequently, the court ordered that Alvaro pay $250 per month, per minor child.
He currently pays $750 per month.?

Lot No. 082 E 17. Thetrid court found the partieslived onLot No. 082 E 17, and used marita
fundsto repair and furnish the house thereon, until they built their marita home. The property is currently
under lease. Alvaro testified he acquired thislot in exchange for Lot No. 013 B 40, which in turn is part
of Lot No. 013 B 14, which the court recognized was a gift from Alvaro’s father and therefore Alvaro's
individua property. The deed to Lot No. 082 E 17 lists Alvaro and Lydiaas grantors of Lot No. 013 B
40, and Alvaro's brother Roque as the grantee. The deed then lists Roque as grantor of Lot No. 082 E
17, and Alvaro as the sole grantee. Lydia offered no evidence to the contrary.

Thetrid court found Alvaro did not adequately trace Lot No. 013 B 40to Lot No. 013 B 14, and
that Alvaro had therefore falled to demonstrate he used hisindividud property to obtain Lot No. 082 E 17.
Accordingly, thetrial court concluded Lot No. 082 E 17 was marita property.

Lot Nos. 082 E 03, 082 E 04 and 082 E 07. Alvaroand Lydia congructed their marital home
on these properties after acquiring them in 1992. Alvaro claims approximately $173,000 of the money
used to purchase the lotsand congtruct the marita home was a gift from his mother, therefore the property
should be trested as amix of marita and individua property. Alvaro offered no evidence to support his
clam, other than his own testimony. Thetria court found Alvaro could have used the proceeds of alease
of other marital land to buy this property and construct the maritd home. The court concluded Alvaro
failed to rebut the marital property presumption, and determined these lots were entirdly marita property.

Lot Nos. 1320 and 1336. Thetrid court found Alvaro received a property interest in these lots
fromhisunde Jose Fausto Arriola. Since Alvaro received the property adone as a gift, the court found the
land was Alvaro’sindividua property.

Alvaro timely gppeded.

2 The oldest child has since turned 18 years old.



ANALYSS

TheTrial Court Abused its Discretion in Making its Child Support Award

Alvaro daimsthetrid court incorrectly assumed Lydiawould incur higher expenses during the one
extraday each week she hasthe children. He further questions the tria court’s determination that each
child would need $250 per monthfor food and dothing based onthe one extra day per week the children
gay with their mother, in the absence of any determination of the children’s actud financid needs.

[7,8]Whenacourt grantsadivorce it may make any appropriate ordersfor child custody, support
for the children or ether party, and for the dispositionof the parties’ interestsin marital property. 8 CMC
§1311. In determining the amount of child support, the court shal consider dl relevant facts, including:

@ the needs of the child;

52; the standard of living and circumstances of the parents;

3 the rdlive financid means of the parents;

4 the earning ability of the parents;

(5) the need and capacity of the child for education, including higher
education;

E% the age of the child; _ N _
the financia resources and the earning ability of the child;

(8 the respongbility of the parents for the support of others, and

9 the value of services contributed by the custodia parent.

8 CMC § 1715(e).

[9]A child support award isdesigned to providethe children, asclosdly as possible, with the same
standard of living they would have enjoyed had the marriage not dissolved. See Hamiter v. Torrence, 717
N.E.2d 1249, 1253 (Ind. Ct. App. 1999). In determining child support, the primary focus isonthe needs
of the child, and the court may order a parent to pay an amount reasonable or necessary for the child's
support after consdering the relevant factors. See In re Marriage of Berry, 660 P.2d 512, 513 (Colo.
Ct. App. 1983) (findinginsuffident evidence of children’ sneeds where there was no accounting of monthly
needs and expenses and support was based solely on husband' s ability to pay); Garrett v. Garrett, 409
P.2d 470, 472 (Wash. 1965).

[1011] The amount of child support depends on many factors, including the children’s needs and
the parents financid resources. See Inre Marriage of Campbell, 589 P.2d 1244, 1249 (Wash. Ct.
App. 1979); see also CoLo. Rev. STAT. ANN. 8 14-10-115(1) (West 1999); 750 ILL. ComP. STAT.

ANN. 5/513(b) (West 1999); In re Marriage of Thurmond, 715 N.E.2d 814, 818 (III. Ct. App. 1999);



Fernau v. Fernau, 694 P.2d 1092, 1095 (Wash. Ct. App. 1984); In re Marriage of Berry, 660 P.2d
512, 513 (Colo. Ct. App. 1983). However, acourt should not order a party to pay more for expenses
than he or she canafford. SeelnreMarriage of Thurmond at 818. If the record establishesthat thetrid
court considered dl rdevant factors in fashioning the child support award, and that the award was not
unreasonable under the circumstances, then the reviewing court will not disturb the child support award.
SeeFernauv. Fernau, 694 P.2d at 1095. A trid court abuses its discretion asto a child support award
whenit fallsto consider the financid impact of the amount of time the non-custodia spouse will spend with
the child. See Wofford v. Wofford, 991 SW.2d 194, 198 (Mo. Ct. App. 1999) (reducing award
because non-custodial spouse was to spend sx out of every fourteen days with child); see also Shaddox
v. Schoenberger, 869 P.2d 249, 251-52 (Kan. Ct. App. 1994) (finding insufficient evidence to support
child support award where required child support guideline worksheet was not filed and there was no
record of hearing).

[12]Here, according to the Decree, the trid court considered Alvaro and Lydia's respective
financia means, but not the children’s needs. The latter is equally important and necessary in determining
a child support award that isin the best interests of dl concerned. The tria court already ordered both
Alvaro and Lydiato share equdly in the mortgage payments and the children’s educational and medica
needs. It is therefore unclear why the children need an additiona $250 per month to support them or
maintain their sandard of living during the one extra day per week they spend with their mother. If there
is no need for this support, it isirrdlevant that Alvaro can afford to pay it.

Sincethetrid court made no findings as to the children’ s needs and focused soldly onthe parents
respective incomes, we hold the court abused its discretion in making its child support award, and we

reversethetrid court’sruling on thisissue,

. Classification and Distribution of Real Property

[13,14,15,16]All property of spouses is considered marital property, subject to specific Satutory
exceptions. 8 CMC §1820. One exception to the aboveruleisthat property owned by aspouse before
the marriageisindividua property. 8 CMC 8§ 1820(f); see Adav. Sablan, 1 N.M.1. 415, 423-24 (1990)
(acknowledging smilar Chamorro custom). Another exception is that property acquired by a spouse



during the marriage isindividua property if acquired by gft or dispostion at desth from athird party, or
in exchange for or with the proceeds of other individua property. 8 CMC § 1820(g). A combination of
marital and other property is presumed marital property unlessthe component of the mixed property which
is not marital property can betraced. 8 CMC § 1829(a).

Neither Commonwedthwrittenlaw nor Chamorro customarylaw are indructive asto how a party
may adequately trace a portion of marital property to his own individud property. Accordingly, we look
to the commonlaw of other United States jurisdictions for guidance. See7 CMC § 3401; Adav. Sablan,
1N.M.l. at 423.

[17,18] To trace the separate portion of amixed property, aparty mus prove the clamed separate
portionisidentifiably derived fromaseparate asset. Thisprocessinvolvestwo steps. Fird, the party must
identify a portion of the mixed property. Second, the party must directly trace that portion to a separate
asset. SeeBarker v. Barker, 500 S.E.2d 240, 246 (Va. Ct. App. 1998). The party damingaseparate
interest in mixed property bears the burden of proving retracegbility. Seeid.

[19]In determining whether a party has adequately traced a portion of mixed property to that
party’ sown separate property, thetrid court is entitled to weigh evidenceand assesscredibility. Thefinder
of fact may believe dl, part or none of the evidence presented to it. A reviewing court will not disurbthe
trid court’s credibility determinations. See Williamson v. Williamson, 586 A.2d 967, 972 (Pa. Super.
Ct. 1991) (rgjecting witness testimony that he received hdf the profits from sdle of hushand’s business,
and ingtead finding entire profit to be marital property).

A. Lot No. 082 E 17 IsAlvaro’'sIndividual Property

[20]The trid court believed Alvaro did not adequatdly trace Lot No. 082 E 17 to his individud
property. To support hisclam, Alvaro himsdlf testified he acquired Lot No. 082 E 17 in exchangefor Lot
No. 013 B 40, which in turn was derived from Lot No. 013 B 14, alarger property his father gave him.
Thetrid court gpparently felt Alvaro’'s sdf-serving testimony, unsupported by documentary evidence or
another witness' tesimony, did not sufficdently connect Lot No. 013 B 14 to Alvaro’ sfamilyland, suchthat
any property obtained in exchange for Lot No. 013 B 14 would dso conditute Alvaro’s individua

property. While we recognize the importance of protecting family land, we must defer to the trid court’s



evauation of Alvaro’stestimony regarding Lot 013 B 40. See Commonwealth v. Cabrera, 4 N.M.I.
240, 246 & n.30 (1995).

[21,22]However, Alvaro's testimony was not the only evidence before the trial court. The deed
to Lot No. 082 E 17 lists Alvaro and Lydia as grantors of Lot No. 013 B 14, but only names Alvaro as
the grantee of Lot No. 082 E 17. Where the language of a deed is plain, certain and unambiguous, it
should be given its plain congtruction. An unambiguous instrument conveying property must be construed
to its terms. See Tarope v. Igisaiar, 3 CR 242, 246 (Trid Ct. 1987) (rgecting dam that plaintiff
relinquished interest in property, where deed clearly listed plaintiff only as withess to transaction); Hardin
v. Hardin, 979 SW.2d 314, 316 (Tenn. Ct. App. 1998) (halding “Unless a deed is ambiguous, the
intention of the grantor is to be determined from the four corners of hisdeed”). Where the language of a
writing is plain and precise, acourt can, asamaiter of law, establishthe intentions of the partiesas declared
inthewriting. See Ada v. K. Sadhwani’s, Inc., 3N.M.I. 303, 310 (1992); Vinesv. McKenzie Methane
Corp., 619 So.2d 1305, 1309 (Ala 1993) (findingwife had no interest in property, where grantors listed
husband and hisbrother only as grantees of gift of farmland, despite letter addressed to husband, wife and
their son natifying them of gift, and despite fact husband had reported income fromfarmas joint income);
Goetz v. Goetz 306 P.2d 167, 174 (Kan. 1957); Park’s EX' rsv. Parks, 150 SW.2d 687, 688 (Ky.
1941) (holding “The formand language of the deed are suchas to leave no question whatever but that title
was vested in [Wife] done,” where husbhand and wife were named in deed caption, but granting clause
mentioned only wife's name).

Here, the firg paragraph of the deed specificaly namesRoque, Alvaro and Lydia as grantors, but
only names Roque and Alvaro as grantees. The second paragraph again listss Alvaro and Lydiaasgrantors
of Lot 013 B 40to Roque as grantee. The third paragraph names Roque as grantor to Alvaro asthe sole
grantee. Roque, Alvaro and Lydiaal signed the deed.

[24] The language of this deed isplain, certain and unambiguous. It clearly Satestheparties intent
that only Alvarowould receive aninterestinLot 082 E 17 and that Lydiawould receive no interest therein,
regardless of her interest in Lot 013 B 40. We find that, as a matter of law, the deed clearly declares
Alvaro’'sand Lydia s respective interestsin Lot 082 E17. Alvaro therefore rebutted the marital property
presumption, and we hold that thisland is hisindividua property.



B. Lot Nos. 082 E 03, 082 E 04 and 082 E 07 Are Marital Property

Alvaro dams this property should be trested as mixed marital and individua property, because
$173,000 of the money used to purchase these lots and congtruct the maritd home wasin fact a gift from
his mother. Alvaro clamsthetrid court was bound by histestimony to this effect. Lydiaresponds that,
other than Alvaro’ s testimony, there was no evidence to trace the money used to purchase the property,
or prove the money did not come from an equally plausible source of marital income.®

[25] Thetrid court found Alvaro could have used marital funds to buy the land and congtruct the
maritd home. Specificaly, Alvaro testified he and Lydia had claimed $270,000 asjoint rental income on
their tax return.  Alvaro produced no bank records to trace the source of the money used to purchase the
land and construct the marital home, or to prove he did not invest this $270,000 of maritd income in the
marital home and property. As for Alvaro’'s own testimony, this Court will not second-guess the trid
court’s evauation of Alvaro’s credibility as awitness. See Commonwealth v. Cabrera, 4 N.M.I. 240,

246 & n.30 (1995).

[26]Even if Alvaro did invest separate property in the marital home, we find Alvaro faled to
adequately document hisinvesment so as to overcome the marital property presumption. Accordingly,
we dfirm the trid court’s determination that Lot Nos. 082 E 03, 082 E 04 and 082 E 07 are entirdy

marital property.

C. Lot Nos. 1320 and 1336 Are Not Alvaro’s Property

At ord argument, counsdl for Alvaro represented to the Court that this land was either exchanged
for another property or sold. By this apped, Alvaro requests that the Decree be modified to reflect that
Alvaro does not own the property. Lydia does not clam an interest in this land, nor does she oppose
Alvaro's appeal onthisissue. Accordingly, we vacate the triad court’s Decree to the extent it suggests
Alvaro has any interest in this property.

*  Alvaro aso dams Lydiaadmitted at trial that the $173,000 was a gift from Alvaro’s mother. However, while Alvaro refersto
aportion of the Reporter’ s Transcript contai ningthis testimony, hefailedto provideacopy of this transcript withhis appellatebrief.
This Court will not make factua findings based only on counsel’s argument and the record on appeal. See Agulto v. Northern
Marianas Inv. Group. Ltd., 4 N.M.I. 7, 11 (1993)



CONCLUSION

As to the child support award, we REVERSE and REMAND. We indruct the tria court to
consder the children’s needs as well as the other factorslisted in 8 CMC 8 1715(e), and reca culate any
necessary child support award in amanner consstent with this opinion.

Asto Lot No. 082 E17, weREVERSE and REM AND withindructions to enter an order that
sadlot isAlvaro'sindividua property.

AstoLotNos. 082 E03, 082 E04 and 082 E07, we AFFIRM thetrid court’ s Decree because,
even if Alvaro did invest his separate property in the marital home, he failed to present proof sufficient to
rebut the marita property presumption.



Findly, we VACATE thetrid court’s Decree to the extent it suggests Alvaro has any interest in
Lot Nos. 1320 and 1336, absent proof to the contrary.
Dated this_10 th day of _May , 2000.

/9 Migud S. Demapan
MIGUEL S. DEMAPAN, Chief Justice

/s Alexandro C. Castro
ALEXANDRO C. CASTRO, Associate Justice

/9 JuanT. Lizama
JUAN T. LIZAMA, Justice Pro Tem




