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BEFORE: MIGUEL S. DEMAPAN, Chief Justice, ALEXANDRO C. CASTRO, Asociate
Justice and JOHN A. MANGLONA, Associate Justice

MANGLONA, Associate Justice:
INTRODUCTION

City Trust Bank gppedls the trid court’s order grant of summary judgment which quieted title in
aparcd of red property to Ignacio Villanueva. We have jurisdiction pursuant to N.M.l. Const. art. 1V,
§ 3 (amended 1997) and 1 CMC § 3102(a). We affirm.

FACTUAL AND PROCEDURAL BACKGROUND

IN1987, Ignacio Villanueva (* Villanueva’), the fee smple owner of Lot No. 003108 (“lot”) inSan
Antonio, Saipan, leased the ot to Young J. Oh (*Oh”) for a period of 55 years. The lease provides that
Oh had the right to sublease, assign or transfer his interest without Villanueva s consent. On February 9,
1993, Oh mortgaged his 55-year leasehold interest to City Trust Bank (“City Trust”). On May 19, 1993,
Ohassgned hisinterest to the lot to Sung Chul Kim (*Kim”). Theassgnment acknowledged the mortgage
with City Trugt. All those documents were duly filed with the Commonwealth Recorder’ s Office.

On October 19, 1994, Villanueva natified Kim that he was in default for failing to pay the rent.
Conseguently, Villanuevafiled an action seeking to evict Kim and regain possession of thelot. Neither
Oh nor City Trust were named as co-defendants in the action and no notice was given to them.

Villanueva concedes that he provided no noticeto ether Oh or City Trust of the default inthe rent.
OnMarch 28, 1996, thetria court entered judgment infavor of Villanuevaand ordered Kimto vacate the
premises. The judgment did not include an order or declaration terminating the lease agreement.

On August 18, 1997, City Trust sued Oh and his wife seeking to foreclose on its leasehold

mortgage. Villanueva recelved a copy of the notice of default and intent to foreclose. At Villanueva's
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attorney’ srequest, City Trust provided acopy of the mortgage and its summons and complaint. Villanueva
did not appear in City Trugt's suit to contest the foreclosure. On April 29, 1998, City Trust obtained a
default judgment againg Oh and hiswife. The default judgment provided thet the leasehold interest would
be sold a a public auction.

On August 24, 1998, without notice to City Trust and more than two years after the entry of the
origina judgment, Villanueva succeeded ingetting the trial court toamend the March 28, 1996 Order, nunc
pro tunc, declaring the termination of Kim'’s leasehold interest in the lot.

Before seeking the amendment of the order, Villanueva filed this quiet title action. After the
amended order wasissued, he moved for summary judgment in the quiet title action asserting that he was
not required to notify City Trust of Kim's default and of the subsequent termination of the lease. Thetrid
court agreed and granted the motion in hisfavor.

QUESTIONS PRESENTED AND STANDARDS OF REVIEW
Whether the trid court erred in ruling as a matter of law that the CNMI mortgage Statute
is based on the lien theory of mortgage law, and as such, that no privity of estate was
created betweenalandowner-lessor and a bank, holding leasehold mortgege, that would
have required the landowner to notify the bank of lessee’s default and lease

termination.

. Alternatively, whether the collaterd estoppel doctrine barsalessor fromattacking adefault
judgment entered in favor of abank holding aleasehold mortgage.

Sinceboth questions arisefromthe triad court’s grant of summary judgment, they arereviewed de

novo. See Santosv. Santos, 4 N.M.1. 206, 209 (1994).
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ANALYSIS

Notice to Bank

A. Mortgage Law Theory

We condder two pertinent statutory provisgons in examining City Trust’s argument that our
mortgage Statutes are founded, not on the lien theory of mortgage law, but on the title theory, or
dternaively, intermediate theory.*

Section 4514, Title 2 of the Commonwedlth Code reads. “[a] mortgagee is not entitled to
possession of mortgaged property unless the mortgage expresdy grants aright of possession.”> 2 CMC
§4514. Section4533 of Title 2 requiresthat inthe event of a default, amortgagee may choose to inditute
forecl osure proceedings againgt the mortgagor.® Having placed our statutesin proper prospective, wenow
determine which of the three theories best describes our mortgage law system.

On one sde of the conceptud spectrum, the lien theory of mortgage law recognizes that title
remains inthe mortgagor and that the mortgagee holds only alienas security. See 12 THOMPSON ON REAL
ProPERTY § 101.01(b)(2) (David A. Thomas ed. 1994). Both legd and equitable title remain with the
mortgagor, while the mortgagee is relegated to lienholder status. 1d. Until the interest of the mortgagor is
extinguished through forecl osure, dl the usud legd incidents of ownership, indudingtheright of possession,

belong to the mortgagor. 1d. While some lien theory jurisdictions provide by statute that mortgagees can

1See 12 THOMPSON ON REAL PROPERTY §101.01(a) and (b), for an overview on the history of mortgage law in
England and the United States and the emergence of the three theories.

2 cMC § 4514 provides: “The mortgagee is not entitled to possession of mortgaged property unless the
mortgage expressly grants aright of possession. However, after the execution of the mortgage, the mortgagor may
deliver possession to the mortgagee without additional consideration.”

32cmc § 4533(b) reads. “The mortgagee may, if authorized by the terms of the note or mortgage, bring an
action to foreclose or satisfy the mortgage in accordance with the provisions of this chapter.”
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take possession only through forecl osure, there are lientheory-based statutes allowing the partiesto agree
that the mortgagee may be entitled to possession before foreclosure. Id.

By contragt, title theory views a mortgage as transferring, among other things, the “usud incidents
of ownership of an estate,” including aright of possessioninmortgagees, unless otherwise agreed to by the
parties. 1d. 8101.01(b)(1). Inthe middle of the spectrum lies the intermediate theory of mortgage law
whichregards mortgagees as holdingmere liens. Under this theory, the lienripensinto alegd interest only
after a default has occurred. See id. 8§ 101.01(b)(3). In other words, a mortgagee is not entitled to
possession until default.

In comparing the principles of the threetheories to our system of mortgage law, it is gpparent that
our statutes are akin to the lien theory. Thetitle theory is unworkable because of its ingpposite view that
a mortgage agreement automaticaly confers a right of possession on a mortgagee.* Neither are we an
intermediate theory jurisdiction since our statutes compel a forecl osure action when a default occurs and
the mortgagee seeks possesson. See 2 CMC 88 4531 and 4533. Because possessory rights are not
transferred autometicdly to the mortgagee except by the parties agreement and because, absent such
agreement, a mortgagee must file a foreclosure action to acquire possession, we find no error in the trid

court' s ruling that, as amatter of law, our system of mortgage law is based on the lien theory.®

*The common law, as expressed by the Restatements of Law, only applies to the Commonwealth where
thereis no written or local customary law to the contrary. See 7 CMC §3401. Asindicated, because our mortgage
law is based on the lien theory, we cannot apply, as City Trust urges us to do, thetitle theory even if it isthe
“common law” theory of mortgage law.

SHavi ng confined our analysis strictly on the mortgage statutes, we need not consider Villanueva's
constitutional argument that the title theory is unworkable in thisjurisdiction in light of Article X1l of the N.M.I.
Constitution.
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B. Notice Requirement

City Trudt’s contention thet it is entitled to noticein the eviction proceeding requires that we take
into account the nature of such aproceeding. A landlord files an eviction action to recover possession of
real property fromatenant inwrongful possession. See Glendale Federal Bank v. Hadden, 87 Cd. Rpitr.
2d 102, 104 (CAdl. Ct. App. 1999) (examining unlawful detainer actionanaogous to evictionor gectment
proceeding). “Infact, possesson isthefundamenta issuein an unlawful detainer action and an action does
not lie againgt adefendant who is not in possession of the premises at the commencement of the lawsLit.”
Id. (ating Briggsv. Electronic Memories & Magnetics Corp., 126 Cd. Rptr. 34 (Cd. Ct. App. 1975)).
As such, to defeat Villanueva s summary judgment motion, City Trust should have disputed the issue of
who had possession of the lot at the time of the eviction proceeding. Having failed to do so, the only
avallable recourse, as we shdl explain, isto uphold the trid court’sruling.

Addressing a stuation grikingly amilar to the facts here, the court in Glendale Federal Bank
refused to set asde ajudgment in an unlawful detainer action. Thetrid court had ordered the eviction of
tenants, who had mortgaged their leasehold interest in favor of abank, for falureto pay rent, and declared
the forfature of the lease. Since the bank was not in possessionof the premises, the court ruled that it was
not an indigpensable party in the unlawful detainer action.

The court explained that the bank acquired its deed of trust with notice of the provisons in the
lease, induding the clause providing for forfeitureinthe event of nonpayment. See 87 Cd. Rptr. 2d at 104.
“By accepting aleasehold as collaterd, alender takes subject to dl the terms of the lease; the collaterd

may become worthless if the lease terminatesin accordance with itsterms.”  1d.; See also 61 Associates

®The rationaleis that the summary character of the action would be defeated since issuesirrelevant to the
right of immediate possession could be introduced. Id. (citing Knowles, supra).
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v. 425 Fifth Avenue Realty Assocs., 615N.Y.S.2d 687, 688 (N.Y. App. Div. 1994). The court found
that the bank could have protected its interest by obtaining a contractud right to recelve notice of the
tenant’ s defaults and the opportunity to cure the defaults. 87 Cal. Rptr. 2d at 104-05. This could have
been effectuated by separate agreement with the landlords, by amending the lease, or by obtaining an
option for anew lease. Id. (citing 1 RUDA, AsSET-BASED FINANCING: A TRANSACTIONAL GUIDE §
8.03(f)(a) (Matthew Bender 1999) and 1 FRIEDMAN ON LEASES 8§ 7.801). The court also noted that
“[t]he normd lender-protective agreement includes provisions requiring the landlord to give notice to the
lender of any defaults and providing time for the lender to cure those defaults”’ 1d. By failing to follow
suchcommonproceduresto secure an agreement withthe landlord, the court concluded that the bank must
bear the cost of its mistake. Id.

Here, asindicated, by operationof 2 CMC § 4514, City Trust had no right to possessionby virtue
of its mortgage on Oh’ s leasehold interest. The lease agreement, moreover, did not confer on City Trust
any possessory right; nor is there any evidence in the record that City Trug, at the time Villanuevafiled
the evictionactionagaing Kim, was in possessionof thelot. Indeed, City Trust doesnot dispute that Kim,
to whom Oh assgned the lease, was in possession of the property. Accordingly, absent the requisite
possessory right or any evidence demongtrating City Trust’s actud possessionof thelot, we are unable to
hold that City Trust was entitled to be notified of the eviction action and that consequently, the judgment
entered there is unenforceable. Like Glendale Federa Bank, City Trust must aso face the consequence

of itsfalure to protect itsinterest in the leasehold.

"That such procedures are considered normal practices in the mortgage lending business leaves us
somewhat baffled at City Trust's failure to secure an agreement on such a provision with the landlord.
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II. Collateral Estoppe

Alternatively, City Trust argues that Villanueva s express knowledge of itsforeclosure suit againgt
Ohbarshimfromchdlenging the default judgment entered againgt Oh. According to City Trug, Villanueva
is collaterdly estopped from attacking its foreclosure judgment whenhe stood idly asit obtained an order
authorizing the sale of the leasehold etate.®

Collaterd estoppd generdly prevents a party from rditigating an issue that the party has litigated
and lost. See Catholic Social Servs,, Inc. v. I.N.S, 232 F.3d 1139, 1152 (9th Cir. 2000); Inre
Roussos, 251 B.R. 86, 92 (9th Cir. 2000); Estateof Guerrerov. Quitugua, App. No. 98-010 (N.M.I.
Sup. Ct. Feb. 10, 2000) (opinion at 2) (“Under the doctrine of collaterd estoppel, ajudgment in aprior
auit precludes rditigation of issues actudly litigated and necessary to the outcome of the first action.”)
(quotationand citation omitted); RESTATEMENT (SECOND) OF JUDGMENTS 8 27 (1982). Thegenerd rule
on collaterd estoppe congsts of five dements: (1) the issue sought to be precluded from relitigation must
be identica to that decided in a former proceeding; (2) the issue mugt have been actudly litigated in the
former proceeding; (3) it must have been necessarily decided in the former proceeding; (4) the decision
in the former proceeding must be find and on the merits, and (5) the party againgt whom preclusion is
sought must be the same as, or in privity with, the party to the former proceeding. Roussos, 251 B.R at
92.

Where a default judgment has been entered, it is generdly recognized that none of the issues are

deemed “actudly litigated” for purposes of invoking collateral estoppel. RESTATEMENT (SECOND) OF

8Thetrial court’s order does not examine this question but City Trust assertsthat it wasraised in its
opposition memorandum and at the hearing below. We shall consider the question since Villanueva does not
dispute that it was properly preserved for our review.
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JUDGMENTS 8 27 cmt. e. “Therefore, therule of [§ 27] . . . does not gpply withrespect to any issuein a
subsequent action.” 1d.

Not only was Villanuevaanon-party to the foreclosure action, but the judgment he seeksto have
set asde was entered by default. As indicated, in a default judgment, none of the issues are “actudly
litigated” under the collatera estoppel doctrine. Since the doctrine isingpplicable here, it was appropriate
for Villanueva to attack the foreclosure judgment by way of this quiet title action. Consequently, even if
the trid court had considered City Trudt’s collaterd estoppd argument, it would not have affected the
substance of itsruling thet Villanuevais entitled to summary judgment.

CONCLUSION

Based onthe foregoing reasons, the trid court’ s grant of summary judgment in favor of Villanueva

iISAFFIRMED.

SO ORDERED THIS _6™ DAY OF FEBRUARY 2002.

/9
MiGUEL S. DEMAPAN, CHIEF JUSTICE

/g
ALEXANDRO C. CASTRO, ASSOCIATE JUSTICE

/9
JOHN A. MANGLONA, ASSOCIATE JUSTICE




