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tion 28 of the Trust Territory Code that "New laws and
regulations or amendments to these Regulations may be
promulgated by the High Commissioner by Executive
Order", it is held that the Administrative Procedures
Manual was not intended to modify the Executive Orders
or to itself constitute new law affecting the general pub
lic.
JUDGMENT

At the time of the trial of Palau District Criminal
Case No. 114 by the District Court for the Palau District,
Palau District Order No.2-50 was in full force and effect.
The finding of guilty and the sentence appealed from are
therefore affirmed.
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Defendant was convicted in Palau District of assault and battery in vio
lation of T.T.C., Sec. 379. On appeal, defendant contends that force used by
him was exerted in self-defense and therefore conviction should be reversed.
The Trial Division of the High Court, Associate Justice James R. Nichols,
held that force

used

by appellant was

in excess

of that which he was

privileged to use.
Affirmed.
1. Assault and Batter y

Sel f De fense

-

-

If victim of alleged criminal assault is aggressor, finding that accused
in criminal case acted in self-defense is justified.

(T.T.C., Sec. 378)

2. Criminal Law-Self-Defense
When one is acting in self-defense he
as

may only exert

such

force

he has reasonable grounds to believe is necessary to protect him

self from injury.
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3. Criminal Law-Self-Defense
One may not use any means of self-defense which is likely to cause

injury or harm in excess of that necessary to protect himself from
injury.
4. Criminal Law-Self-Defense
In determining whether particular means used in self-defense is or is
not excessive, amount of force exerted, means or instrument by which
it is applied, manner or method of applying it, and circumstances
under which it is applied are factors to be considered .
.5. Assault and Battery-Self-Defense
Where person accused of assault and battery contends he was acting
in self-defense, and evidence shows he threw victim to ground and
thereafter picked up rock and struck victim's head, he is held to have
used force in excess of that which he is privileged to use in self
defense. (T.T.C., Sec. 379)
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NICHOLS, Associate Justice
The Trial Court found the appellant guilty of the of
fense of Assault and Battery, as set forth in Section 379
{)f the Trust Territory Code. The appellant contends that
the force used by him was exerted in self-defense and,
because of that fact, his conviction should be reversed.
Two witnesses for the prosecution, including the victim,
and the appellant testified at the trial. While the testi
mony is clear that two skirmishes occurred betwe.en
the victim and the appellant immediately prior to the
:altercation in which the alleged offense occurred, the
evidence is not clear as to who was the original aggressor.
This first fight was stopped by the witness Keremius. The
victim was admittedly the aggressor in the second fight,
which was also stopped by the witness Keremius. In con
nection with the beginning of the third fight,. the appel193
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lant claims that the victim tore his shirt. Because of this
alleged provocation, the appellant admits that he flung
the victim on the ground and struck the victim's head
with a rock, thereby inflicting an injury.
The appellant argues that the victim attacked him on
three different occasions within a short period of time,
and that the force used by him was exerted in self-defense.
From American Jurisprudence on Assault and Battery,
Section 47, he cites the following sentence in support of
this contention: "If, however, he is pursued and is unable
to get away from his pursuers, and the violence of the
attack is such that it is reasonably certain that a great
injury will be inflicted, he has the right of self-defense."
The first paragraph in Section 67 of Miller on Criminal Law
entitled "The Nature of Self-Defense", and Section 67 (h)
of Miller on Criminal Law entitled "The Duty to Retreat'�.
were also cited in support of appellant's contentions.
The appellee argued that the appellant without reason�
struck the victim on the head with a rock, thereby
causing a severe injury. The appellee therefore contends
that the appellant was guilty as charged, and that the
judgment of the District Court should be affirmed.
.

CONCLUSIONS OF LAW

[1] If the appellant's contention that the victim was
the aggressor in the third fight is true, a finding that
he acted in self-defense could well have been justified.
[2-4] However, the authorities are in accord that
when one is acting in self-defense, he may only exert such
force as he has reasonable grounds for believing necessary·
for protecting himself from injury. One may not use
any means of self-defense which is likely to cause injuri
or harm in excess of that necessary or reasonably believed
to be necessary for one's own protection. In determining
whether the particular means used is or is not excessive,:
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the amount of force exerted, the means or instrument by
which it is applied, the manner or method of applying it,
and the circumstances under which it is applied are fac
tors to be considered.
[5] Upon consideration of all the factors set forth
above, it is the opinion of this court that the appellant,
having thrown the victim on the ground, used force in
excess of that which he was privileged to use in picking
up a rock and striking the victim's head.
JUDGMENT

The finding of guilty and the sentence appealed from
in Palau District Court Criminal Case No. 137 are affirmed.
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Defendant was convicted in Palau District Court of failing to comply with
lawful order of policeman, in violation of T.T.C., Sec. 815(h) . On appeal,
the Trial Division of the High Court, Associate Justice James R. Nichols,
held that instruction

given defendant by constabularyman several months

previous to alleged violation was not such "order, signal or direction" as
contemplated by Section 815 (h) .
Reversed.
Failure To Obey Lawful Order of Policeman-Generally

Language of Trust Territory law regarding fail\lre to obey lawful
order of policeman contemplates signals or direction, immediately given
in direction, control or regulation of traffic, and not general or specific
instructions given operator an hour, day or month previously. ( T.T.C.,
Sec. 815(h»
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