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NOTICE OF PROPOSED RULES AND REGULATIONS REGARDING SAFETY 
HELMETS REQUIRED FOR OPERATORS AND PASSENGERS OF MOTORCYCLES, 

MOTOR SCOOTERS AND MOPEDS THAT PRODUCES OVER 2.5 HORSEPOWER AND 
TRAVELS A SPEED IN EXCESS OF 30 MILES PER HOUR ON LEVEL GROUND PURSUANT 

TO PUBLIC LAW 3-61, DIVISION 5, CHAPTER 7 (9 CMC 5703) 
AND 9 CMC SUBSECTION 1102 (r) 

FINDINGS: The Commissioner of Public Safety finds that the responsibilities to enforce 9 CMC subsection 
5703 (Safety Equipment), requiring operators and passengers of motorcycles, motor scooters and mopeds 
that produces over 2.5 horsepower and travels a speed in excess of 30 miles per hour on level ground to 
wear safety helmets, hereby finds under 1 CMC 9104 (b) that the public interest requires the adoption of 
regulations governing "Safety Helmets". 

CONTENTS: Mandatory wearing of safety helmets is required for operators and passengers of 
motorcycles, motor scooters and mopeds that produces over 2.5 horsepower and travels a speed in excess of 
30 miles per hour on level ground in the Commonwealth of the Northern Mariana Islands. Therefore, the 
Department of Public Safety is hereby authorized under this Act to require the wear of safety helmets. Rules 
and Regulations establishing guidelines for the type of safety helmet to be worn by operators and passengers 
of motorcycles, motor scooters and mopeds are contained herein. 

INTENT TO ADOPT: The Commissioner of Public Safety intents to adopt these proposed Rules and 
Regulations as permanent Rules and Regulations pursuant to 1 CMC subsection 9104 (a)(l) and (2), and 
therefore publishes in the Commonwealth Register this Notice of opportunity to submit comments. 
Comments regarding the contents of these regulations may be sent to the Department of Public Safety, 
Bureau of Motor Vehicles, Caller Box 10007, Saipan, MP 96950 within thirty (30) days. 

AUTHORITY: The Commissioner of Public Safety is authorized to adopt and issue regulations under I 
CMC subsection 2507. 

CERTIFICATION BY THE OFFICE OF TJ3E A'ITORNEY GENERAL: 

Pursuant to 1 CMC 2153 as amended by Public Law 10-50, the above certification hereto have been 
reviewed and approved as to form and legal mfliciency by the Office of the Attorney General. 

Dated this day of February 2001. 
H E R B E r n .  SOLL \ IA 

RECEIVED BY: 
SOLEDAD B. SASAMOTO 

Date: 

Registrar of Corpptions , 
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NOTISIW POPBLIXU PUT MAPROPONEN R E G W ~ ~ S I O N  SABU 
IISISIDIN HAUSAN SAFETY H E m T  PARA I OPERADOT YAH P-UN 

MOTORCYLCX~SB, MOTOR 8COOTERS YAN MOPED KOMl I FUETSAN-NlgA G2!4IGB' 
( QI 2. S HORSEPOWER GI Y M U  NA GRANDU SIGUN GI 

LA1 BUPBLIKU 3-61, DIBXSION 5 ,  KAPITOLU 7 (9 CMC 5703) 
YAN 9 CMC PAPA SEKSIONA llO2 (r) 

IOI#BDMe SIBAS f Kumieinan Public Safety ha eodaa' komu responsabilida-la para 
u enfuetea 9 CMC papa Sekoiona 5703 (Safety Equipment), i nieieariu para 
operadot yan paaaherun motorcylclee, motor scooters yan mopeds kolau X i  finalaon- 
niha siiia matto hulo' g i  2.5 horsepower i chinaddek-la ai5a matto hulo gi t r e n t a  
miyas kada ora g i  yanu na grandu para u m a  uea s a f e t y  helmet, ginen e e t e  h a  
soddao g i  papa 1 CMC 9104 (b) kosnu interee pupblliku na nieimisariu ha ma adapta 
i zegularrion g i  minananehan eete "Safety Heheten. 

pmE9tlt I madinadan ma uean safe ty  helmete n is isear iu  hao para i operadto yan 
pasah- motorcylee, motor ecootere yan mopeds komu giage'  i fuetean-ni 2.5, 
h o p e r  ya eiiia kahulo* i finalago-fia hulo* p i  30 tniyas kada ora g i  yanu na 
grandu guine giya commonwealth i Sumangkattan 8iha N a  Iealan Maroianae. A y u  
mina' i dipattamenton Public Safety m a  a tur iea  eigun este na akto komu nis iear iu  
ha* mauean i safety helmetd. Areklamento yan Regulaeion put maer~tableoin 
d i n i r i h i  yaa ginihan para u mana setbe n i  operadot yan pasaherun motrcylclee, -, 
motor ecooterr, yan mopede nimangaige' guine'. : 

J#TEIOSION INADRPTA~ I Kumieion Publlic Safety ha intensions para u adaptad 
eate s iha  na pmnopnen Areklamento yan Regulasion korau petmanrnte na 
Areklamento yan Regulaeion migun 1 CHC papa Sekeiona 9104 ( a ) ( l )  yan ( 2 ) ,  yan 
deegvea d i  mapupblika huyong g i  Rehintran camonwealth e e t e  na Nutieia yan 
lokkue* mana'e opputunidat i pupbliku henerat para u faanmaneatslit& halola 
komemto g i  t iRgie* put i raa~~lw propopaae siha na regulaeion ya u mana hanao 

I gtiatu para f bipatt683~nton Public Safety, Bureau of Motor Vehicles, Caller Box 
10007, Saipan, WP 96950 halam t r en ta  (30) dias. 

ATURIDAT& I Kumiminam Public Safety ma ' aturgsa para u f anadapta yan fanlanom 
retgulaeion aigun i fuetsa ginen 1 CMC papa eekeion 2507. .c 

;? 0 8  FEB 2001 
Fecha: . . 

SE-ION GINEN I OFISINAN I ABIJGADUN EINERAT: 

Sigm gi 1 CMC Seksiona 2153 ni inrmsad. ni Lai Publilru lo-% I mapmpoponc siha na regulasion ni 
chechetton guiw esta manma inan maolek yan a p b a  para u fatma ligat yan su6siente ginen I Otisinan Hinerat. 

HERBERT D. S O U  
ABUGADUN HJNERAT 

GIAS: 
ELLICYIT A. SATILER 
KUENTAN ABUGADUN HINERAT 

RINISIBI AS: 
MA RINEKOD k AS: SOLEDAD B. SASAMOTO 

Rehistrad d m  
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Citation of 
Statutory Authority: 

REGULATIONS REGARDING REQUJRED SAFETY HELZMETS 
PURSUANT TO 9 CMC SUBSECTION 5703 OF THE 

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
VEHICLE CODE 

Short Statement of 
Goals and Objective: 

Brief Summary 
of the Rules: 

For Further 
Information, Contact: 

Citations of Affected 
Rules and Regulations: 

The Commissioner of Public Safety is authorized to promulgate these regulations 
pursuant to Public Law 3-61, Division 1, Chapter 2 (9 CMC Section 1204). 

To require operators and passengers of motorcycles, motor scooters and mopeds 
that produces over 2.5 horsepower and can travel a speed in excess of 30 miles 
per hour to wear securely fastened on their heads safety helmets of a type 
approved by the Commissioner of Public Safety. 

The Commissioner of Public Safety is authorized to specifL the type of safety 
helmet required of operators and passengers of motorcycles, motor scooters and 
mopeds to carry out the provisions of this title, and any other laws the 
administration of which is invested in the bureau. Specifications of the type of 
safety helmets requiring operators and passengers of motorcycles, motor 
scooters, aud mopeds to wear are contained herein. 

Major Bertha Chong-Tudela, Commander, Bureau of Motor Vehicles 
Telephone No.: (670) 664-9066 
Facsimile No.: (670) 664-9075 

None. 

f i  

Submitted by: 
Charles W\ bgram, Jr., Commissioner 
~e~artment/of Public Safety 

Dated: 
f EB 0 8 2001 
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PROPOSED RULES AND REGULATIONS 

L Scope 

This standard establishes minimum performance requirements for helmets designed for use by operators and 
passengers of motorcycles, motor scooters and mopeds that produces over 2.5 horsepower and travels a 
speed in excess of 30 miles per hour on level ground 

The purpose of these rules and regulations is to establish safety helmet standard for the Commonwealth of 
the Northern Mariana Islands, Department of Public Safety, in coordination with the Office of the Attorney 
General to enforce "The Safety Equipment" law in accordance with 9 CMC subsection 5703 which requires 
operators and passengers of motorcycles, motor scooters and mopeds that produces over 2.5 horsepower and 
travels a speed in excess of 30 miles per hour on level ground, to wear fastened on their heads safety 
helmets to reduce deaths and injuries to motorcyclists and other motor vehicle users resulting fiom head 
impacts; and for other purposes. 

IlL Application 

This standard applies to all helmets designed for use by operators and passengers of motorcycles, motor 
scooters and mopeds that produces over 2.5 horsepower and travels a speed in excess of 30 miles per hour 
on level ground. 

IV. Rules and Regulations 

To implement these rules and regulations, the Department of Public Safety Patrol and Traffic Section and 
the Bureau of Motor Vehicles must ensure that safety helmets worn by operators and passengers of 
motorcycles, motor scooters and mopeds must be: 

1. Labeled. Each helmet shall be labeled permanently and legibly, in a manner such that the label@) 
can be read easily without removing padding or any other permanent part, with the following: 

(a) Manufacture's name or identification. 

(b) Precise model designation. 

(c) Size. 

(d) Month and year of manufacture. This may be spelled out (for example,.November, 1989), 
or expressed in numerals (for example, 1 1/89). 

(e) The symbol DOT (Department of Transportation), constituting the manufacturer's 
certification that the helmet conforms to the applicable Federal Motor Safety Standards. 
This symbol shall appear on the outer surface, in a color that contrasts with the 
background, in letters at least 318 inch (1 cm) high, centered laterally with the horizontal 
centerline of the symbol located a minimum of 1 118 inches (2.9 cm) and a maximum of 1 
3/8 inches (3.5 cm) fiom the bottom edge of the posterior portion of the helmet. 
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(f) Instructions to the purchaser as follows: 

(1) "Shell and liner constructed of (identify type@) of materials). 
(2) "Helmet can be seriously damaged by some common substances without damage 

being visible to the user. Apply only the following: (Recommended cleaning agents, 
paints, adhesives, etc., as appropriate). 

(3) "Make no modifications. Fasten helmet securely. If helmet experiences a severe blow, 
return it to the manufacturer for inspection, or destroy it and replace it." 

(4) Any additional relevant safety information ,should be applied at the time of purchase 
by means of an attached tag, brochure, or other suitable means. 

2. Make sure that all helmets must not have any rigid projections inside the shell. Rigid projections 
outside any helmet's shell shall be limited to those required for operation of essential accessories, 
and shall not protrude more than 0.20 inch (5 mm). 

3. Must ensure all helmets have a retention system. Retention system means the complete assembly 
by which the helmet is retained in position on the head during use. 

4. Provide for public information and education to heighten awareness of the helmet requirement on 
all operators and passengers of motorcycles, motor scooters and mopeds pursuant to 9 CMC 
section 5703. 
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NORTHERN MARIANAS HOUSING CORPORATION 
P.O. BOX 514, Saipan, MP 96950 

I 
T ~ s :  (670) 234-6866 

234-9447 
IQUAL NOUIINm OW011UNl lT  234-7689 

PUBLIC NOTICE OF PROPOSED AMENDMENTS TO THE 234-7670 

LEASE AGREEMENTS FOR SECTION 8 RENTAL ASSISTANCE PROGRA~&: (670) 234-9021 

OF THE NORTHERN MARIANAS HOUSING CORPORATION 

The Board of Directors of the Northern Marianas Housing Corporation (NMHC) hereby notifies the 
general public that it proposes to revise its Lease Agreements for Section 8 Rental Assistance 
Programs. Said revisions will incorporate a provision in the Quality Housing and Work 
Responsibility Act, which requires each adult resident of a public housing unit to perform eight (8) 
hours of community service per month, or to participate in an economic self-sufficiency program. 
The revisions would also include any increase in NMHC's charges for late rental payments and 
returned checks, as well as an attorney fee provision in the lease agreement for NMHC owned 
housing units. 

Anyone interested in making comments on the proposed revisions may do so in writing, addressed 
to the Executive Director, Northern Marianas Housing Corporation, at P. 0. Box 5005 14, Saipan, 
MP 96950, no later than thirty (30) days from the date of this publication in the Commonwealth 
Register. 

CERTLFICATION BY THE OFFICE OF THE ATTORNEY GENERAL: 

Pursuant to 1 CMC S 2153 as amended bv miblic Law 10-50. the above certification hereto have been reviewed and 
approved as to fonn and legal sufficienq b!: the Office of the Attorney General. 

Dated this 0 7 da? of FEBRUARY. 200 l 

FILED BY: 
SOLEDAD B. SASAMOTO 

~peciaussistant f& d~ninistration 
Date: d y / ~ f i \  t - "  
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NUTISIAN PUPBLIKU PUT PRINIPONEN 
AMENDASION GI KONTRATAN ATKILON 

SEKSIONA 8 PROGRAMAN INASISTEN MANATKILA 
NORTHERN MARIANAS HOUSING CORPORATION 

I Board of Directors para Northern Maraianas Housing Corporation (NMHC) 
ginen este ha nutitisia i pupbliku henerat na ha1 propopone para u ribisa 
i Kontratan Atkilon Seksiona 8 Programan Inasisten Manatkila. I tineteka 
na ribision para u nathalom prubinsion Kualidat Gumal yan Akton 
Responsabilidat Cholchol, komu nisisariu para kada un amko' ni residenten 
gumal u facholchulel ocho (8) oras na setbisiu para komunidat kada mes yan 
pattisipao gi self-sufficiency program. I ribision siha humalom i ma 
aomentan apas para NMHC yanggen atrasao yan i manmanatnallol siha na cheks 
tanto i apsa abugado gi prubinsion kontratan atkilon i manma sagayi siha na 
gumal NMHC. 

Hayi interesante munalhalom komento put manma propone siha na ribision sifia 
ha tuge1 ya u adres guatu para i Direktoran Eksekatibu, Northern Marianas 
Housing Corporation, PO Box 500514, Saipan ,MP 96950 halom trenta (30) dias 
despue di ma publika este na nutisian gi Rehistran Commonwealth. 

\TI( 1 

~uan?!%L- Tenorio 
Kabesi u P 

SETTJPIKASION GINEN I OFISINAN I ABUGADUN HINERAT: 

Sigun gi 1 CMC Seksiona 2153 ni inamenda ni Lai Publiku 10-50. I mapropopone siha na regulasion ni 
chechetton p i n e  esta lnanina inan maolek van apreba para u fotma ligat van sufisiente ginen i Ofisinan Hinerat. 

Ma fecha p i n e  gi mina ' 7 na dia. lnes FEBM3U.J .2001. 

HERBERT D. SOLL 
ABUGADUN HINERAT 

RINISIBI AS: s 
JOSE D E L ~  GUERRERO 
ESP& Na $$adI$ninlstrasion 
Fec : 

GIAS: / s /  Elliott Sattler 
ELLIOTT A. SATTLER 
KUENTAN ABUGADUN HINERAT u MA RINEKOD AS: 

SOLEDAD B. SASAMOTO 
Rehistrad otporasion 

Fecha : yTT&) 
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NORTHERN MARIANAS HOUSING CORPORATION 
,A 

PUBLIC NOTICE OF PROPOSED AMENDMENTS TO T m  LEASE AGREEMENTS 
I FOR SECTION 8 RENTAL ASSISTANCE PROGRAMS 

Citation of 
Statutory Authority: Pursuant to Executive Order No. 94-3; Section 407 of Reorganization Plan 

No. 2 of 1994; Directive No. 138; the CNMI Administrative Procedure Act, 
1 CMC 9101, et. seq., 2 CMC 4432(a), (b), & (c); 2 CMC 4433(i), (k), (s), 
& (t); and 4 CMC 10203(a)(2), (14), (22), (29), & (32). 

Short Statement of 
Goals & Objectives: To revise NMHC'S Lease Agreements for its Section 8 Rental Assistance. 

Said revisions will incorporate a provision in the Quality Housing and Work 
Responsibility Act, which requires each adult resident of a public housing 
unit to perform eight (8) hours of community service per month, or to 
participate in an economic self-sufficiency program. The revisions would also 
include the increase inNMHC9s charges for late rental payments and returned 
checks, as well as an attorney fee provision in the lease agreement for NMHC 
owned housing units. 

Brief Summary of 
the Rule: Provides detailed description of that section in the Quality Housing and Work 

Responsibility Act of 1998, that requires each adult resident of a public 
housing unit to perform eight (8) hours of community service per month, or 
to participate in an economic self-sufficiency program. Provides a new 
attorney fee clause in the lease agreement for NMHC owned housing units, 
and to shown the increase in NMHC's charges for late rental payments and 
returned checks. 

For Further 
Information 
Contact: Marylou S. Ada, Executive Director, telephone no. 234-944717689, fax no. 

234-902 1 or e-mail at nmhc@,ptevacifica.net. 

Citation of Related 
andor AHected 
Statutes Regulations 
and Orders: None. 

Submitted by: 

84% 
Date 

/ 

I - 
D\Client F d e s W C \ 0 5 2 0 8  171 .wpd 
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NORTHERN MARIANAS HOUSING CORPORATION 
NUTISIAN PUPBLIKU PUT MAPROPONEN AMENDASION GI KONTRATAN ATKILON 

t PARA SEKSIONA 8 PROGRAMAN INASISTEN MANATKILA 

Ginen Hayi i 
Aturidat : Sigun Otden Eksekatibu No. 94-3; Seksiona 407 gi 

Reorganization Plan No. 2 1994 na sakkan; Otden No. 138; i 
CNMI Administrative Procedure Act, 1 CMC 9109, et seq. ,2 CMC 
4432(a), (b) ,yan (c) ; 2 CMC 4433(i), (k) , (s), yan (t) ; yan 4 
CMC 10203 (a) (2), (l4), (22), (29), yan (32). 

Dididem na Sinangan 
Put Minitom yan 
Obyektibu: 

Para u maribisa i NMHC1s Kontratan Atkilon para Seksiona 8 
Inasisten Manatkila. I masangan na ribision para u nalhalom 
prubinsion Kualidat Guma1 yan Akton Responsabilidat 
Cholchol, komu nisisariu na kada un amkol ni residenten 
public housing unit para u faholchule ocho (8) oras na 
setbisiu para kounidat kada mes, osino pattisipao gi 
economic self-sufficiency program. Lokkuel gi ribision 
engklusu i ma omentan NMHC1s atrasao na apas atkilon yan i 
manmabira siha na cheks yan, lokkuel prubinsion apas abugadu 
gi Kontratan Atkilon Guma1 NMHC. 

Dididem na 
Sinangan put i 
Areklamento: Prubuniyi klaru na deskripsion ayu na seksiona put Kualidat 

Gumat yan Akton Responsabilidat Chotchot1998 na sakkan komu 
nisisariu ha1 na kada un makol ni sumasaga gi public housing 
unit u facholchule ocho (8) oras na setbisiu para komunidat 
kada mes, osino pattisipao gi economic self-sufficiency 
program. Prubiniyi nuebo na apas abugadu gi kontratan 
atkilon guma1 NMHC yan na annok i ma aomentan atrasao na 
apas atkilon yan i manmabira pat diroga siha na cheks. 

Put mas infotmasion 
a agang : MaryLou S. Ada, Direktoran Eksekatibbu, guine na numirun 

tilifon i 234-99447/7689, numirun fax. 2349021 osino gi e- 
mail at nmhcqiqtepacifica. net. 

I man achule@pat/yan 
maninafekta 
siha na Lai 
Regulasion 
yan Otden: Taya . 
Sinatmiti as: 

~ a r y ~ k u  'S . 
Direktoran 
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LEASE AGREEMENT FOR NMHC OWNED UNITS 
( 

The following sections are revisedladded to the lease agreement to read as follows: 

5 .  CHARGES FOR LATE PAYMENTS AND RETURNED CHECKS 
I 

If the Tenant does not pay the full amount of the rent shown in paragraph 3 by the 
end of the 1 0 ~  day of the month, the Landlord may collect a fee of $5333 twenty 
($20.00) dollars on the 1 lth day of the month. The Landlord may not terminate this 
Agreement for non-payment of late charges, but may terminate this Agreement for 
non-payment of rent, as explained in paragraph 23. The Landlord may collect a fee 
of $500 twentv ($20.00) dollars on the second or any additional time a check is not 
paid (bounces). The charges discuss in this paragraph are addition to the regular 
monthly rent payable by the Tenant. 

26. NOTICE BY TENANT OF LITIGATION -- PAYMENT OF ATTORNEY FEES - 
AND COSTS. 

Within ( ) days after Tenant has knowledge of any litigation or other 
proceeding that shall be instituted against Tenant against the demised premises to 
secure or recover possession of the demised premises, or that may affect the title to 
or the interests of Landlord in the demised premises. Tenant shall give written notice 
thereof to Landlord. 

Tenant shall pay all reasonable attorney fees and costs on behalf of Landlord if (a) , 

Landlord institutes litigation against Tenant for breach of the terms and condition of 
this lease agreement; (b) Landlord institutes litigation against Tenant for an unlawfil 
detainer of the demised premises; or (c) Landlord is made apartv to litigation against 
Tenant instituted by athird partv, relating to the demised premises. wherein Landlord 
is not at fault. The reasonable attorney fees and costs incurred by Landlord shall be 
paid by Tenant whether litigation is prosecuted to judgment or not. 

The payment of all attorney fees and court costs required hereby shall be made to 
Landlord as additional rental and shall be due in full on the next regular date for a 
rental payment. 

27 26. CONTENTS OF THIS AGREEMENT - 

28 23. ATTACHMENT TO THIS AGREEMENT 

The Tenant certifies that helshe has received a copy of this Agreement and the 
following Attachments to this Agreement, and understands that these Attachments 
are incorporated into and are a part of this Agreement 

3 

f - A. Attachment No. 1 - Form HUD-50059. Owner's Certification of 
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- ,  .- -- - .- Co,mplimce v$th fIl=J.D's Tenant Eligibility agd Rent 
Procedures. 

B. Attachment No. 2 - Unit Inspection Report 
C. Attachment No. 3 - House Rules 
D. Attachment No. 4 - OHWRA's Community Service Requirement or - 

Participation in Self-Sufficiency Program 
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,. . LEASE AGREEMENT FOR THE VOUCHER PROGRAM 
i 

Paragraph X is amended to read as follows: 

X. V ATTACHMENT TO THIS AGREEMENT 

certifies that helshe has received a CODY of this Agreement and the following 
Attachments to this Agreement. and understands that these Attachments are 
incorporated into and are a part of this Agreement. 

A. Attachment No. 1 - House Rules: and - 
B. Attachment No. 2 - OHWRA's Cornmunitv Service Requirement or - 

Participation in Self-sufficiency Program 
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PUBLIC NOTICE 

PROPOSED AMENDMENTS TO THE COMMONWEALTH OF THE 
NORTHERN MANANA ISLANDS PROCUREMENT REGULATIONS 

Pursuant to the authority granted the Secretary of Finance by 1 CMC 5 2553(j) to be in control of and be 
responsible for procurement and supply in the Commonwealth, the Secretary is proposing to amend 
Articles 1 through 6 of the CNMI Procurement Regulations, as published at pages 7274-7320 of the 
Commonwealth Register Volume 12, No. 9, dated September 15, 1990, and adopted by notice published at 
pages 7436-7437 of the Commonwealth Register Volume 12, No. 10, dated October 15, 1990. 

The proposed amendments may be inspected at, and copies obtained from, the Division of Procurement and 
Supply, Lower Base, Saipan, MP 96950, or by accessing the Department of Finance Website at 
"http://www.dof.gov.mp/procure/pr~~~~e.html". These proposed amendments are published in the 
Commonwealth Register. 

The Secretary of Finance is soliciting comment on these proposed amendments to the CNMI Procurement 
Regulations from the general public. 

Anyone interested in commenting on these proposed amendments to the CNMI Procurement Regulations 
may do so in writing addressed to the Department of Finance, Director of Procurement and Supply, P.O. 
Box 5 10008, Saipan, MP 96950. Written comments may also be delivered to the offices of the Division of 
Procurement and Supply in Lower Base, Saipan, MP, faxed to (670) 664-1515 or sent to 
"procurement@gtepacifica.net". All comments must be received within 30 days from the date this notice is 
published in the Commonwealth Register. 

Certdied By: 
DATE 

T ~ e v a r t m -  Finance . 
C_ 

. n 

Filed By: OL/M/P/ 
SOLEDAD B. SASAMOTO DATE 

Received by: 
JOSM. D E ~ & N  GUERRERO DATE 
Sp# ASSF for Administration 

e ofth Governor 

Pursuant to 1 CMC 5 2153, as amended by PL 10-50, the rules and regulations attached hereto have been 
reviewed and approved by the CNMI Attorney General. 

Yx Dated this 26 day of February 200 1. 
HERBERT D. SOLL 
Attorney General - 

1 - Elliott A. Sattler, Assistant Attorney General 
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NUTISIAN PUPBLIKU 

I MAPROPOPONE SIHA NA AMENDASION GI REGULASION 
PROCUREMENT I COMMONWEALTH I SUMANGAKKTAN SIHA NA 

ISLANN MARIANAS 

Sigun aturidat ni m a d e  i Sekretarian Fainansiat ginen 1 CMC papa seksiona 2553tj) para guiya u 
manehan yan reponsapble gi bandan procurement yan supply halom i Commonwealth i 
Sumangkattan siha na Islan Marianas, i Sekretaria ha propopone para u amenda Attikulu 1 asta 6 gi 
Regulasion CNMI Procurement ya manma pupblika gi pahina 7274 asta 7320 halom Rehistran 
Commonwealth Baluma 12, Numiru 9, mafecha Septembre 15, 1990, yan manrnma adapta ginen 
nutisia ni manmapupblika pahina 7436 asta 7437 halom Rehistran Commonwealth Baluma 12, 
Nwniru 10, ni mafecha Oktubre 15,1990. 

I manmapropopone siha na amendasions sia manma inan maolek yan lokkue' guaha kopia, gi 
Ofisinan Dibision Procurement yan Supply guatu gii Lower Base, Saipan, MP 96950,osino mausa 
i Website Dipatamenton Fainansiat i "h~://www.dof.~ov.mp/procure.html". I 
manmapropopone siha na amendasion manmapupblika gi Rehistran Commonwealth. 

I Sekretarian Fainansiat ha sosoyu komentu put este put i manmapropopone siha na amendasion 
gi Regulasion CNMI Procurement ginen pupbliku henerat. 

Hayi maninteresante siha na petsona malago manmatinas komento put i priniponen amendaison gi 
Regulsion CNMI Procurement, sifia ha' machogue' gi tinige' ya u ma adres guatu gi Dipattamenton 
Fainansiat, Direktot Procurement and Supply, P.O. Box 510008, Saipan, MP 96950. Todo i 
manmatugel siha na komento sifia lokkue' manma chule' guato para ofisinan Diion Procurement yan 
Supply giya Lower Base, Saipan, MP,faxua tu  gi (670) 664-1515 past na hanao ~ u a t u  ei 
"procurement 0 ,g te  pacifica.net". Todo komento debi di u fanmarisibi halom trenta (30) dias 
despues di malaknos este na nutisia gi Rehistran Commonwealth. 

Sinettifika as: 

Dipattamenton Fainasiat 

Ma file as: a &/dk/ 
SOLEDAD B. SASAMOTO FECHA 
Rehistradoran Kotporasion 

Rinisibi as: 

Ofisinan Gubetno 

f - 
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Sigun 1 CMC papa Seksiona 2 153, ni inamenda ni Lai Pupbliku 10-50, i areklamento yan regulasion 
siha ni chechetton guine esta manma ribisa yan apreba ginen ofisinan Attorney General giya CNMI: 

Ma fecha wine gi rnina' 3 0 4  na dia, Feburero 2001. 

HERBERT D. SOLL 
Attorney General 

f - 
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ARONGORONGOL TOULAP 

POMWOL LLIIWEL KKAAL REEL &LEG& PROCUREMENT MELLOL 
COMMONWEALTH METAWAL WOOL FALUWAL MARIANAS 

Shgi  auto1 bwiingil yeel e ngalleey Secretazy mellbl Bwulasivol Finance mereel 1 CMC SS 
2553o)reel ebwe lemeli me e lo bwe angaangal meta me1161 procurement and suvply me1161 
Commonwealth, Secretarv e ffCQ pomwol lliiwel me1161 Article 1 ngdi 6 me1161 allCghul CNMI 
Procurement, iwe a published 1161 scheel7274-7320 me1161 Commonwealth Register Volume 12, 
No. 09 1161 maram ye Maan 15,1990, me e adovted lo mereel arong iye e published 1161 scheel7436- 
7437 me1161 Commonwealth Register - Volume 12. No. 10, maram ye Sarobwel 15, 1990. 

Pomwol lliiwel kkaal nge emmwel schagh ubwe amweri bwal bwughil mereel Division of 
Procurement and SUVDIY. Lower Base, SeipC1, m. 96950, me emmwel schagh me1161 yaal 
Bwulasivol Finance Website ye " ~llwww.dof.gov.gov.mv/vrocurel~rocure.hl ". Pomwol 
lliiwel kkaal nge a published 1161 Commonwealth Register. Co~ies  mereel Commonwealth Register 
nge emmwel ubwe bwughil mereel Bwulasivol Attorney General. 

Secretarv mellol Bwulasiyol Finance eghal ting6r isisilongol mhgemhg  me aiyegh bwelle reel 
pomwol lliiwel kkaal reel allCghiil me1161 CNMI Procurement s h g i  aramas toulap. 

Inaamwo iyo e tipeli ebwe isisilong yaal mhgemiing ngare aiyegh bwelle reel pomwol lliiwel kkaal 
reel AllCghhl me1161 CNMI Procurement nge emmwel schagh ebwe fCCni reel ebwe isch ngali 
Bwulasiyol Finance. Director me1161 Procurements and Suvvly, P.O. Box 510008, Saivan MF. 
96950. Faxed ngdi (670) 664- 15 15 nagre eew afangangdi " procurementatgtevacifica.net It. Alongal 

i mhgemiing me ngare aiyegh nge ebwe toolong 1161 6t0l eliigh (30) rid s h g i  r d  la e published me1161 
Commonwealth Register. 

Alughul6gh mereel: 

Bwughiyal: 

Lucy DLG/&elsen ' 
~ecietary V 
Bwulasiyol Finance 

COMMONWEALTII REGISTER 

Soledad B. Sasarnot6' 
Registrar of Corporation 
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Shg i  auto1 1 CMC SS 21 53, iye a lliiwel A11Cghid Toulap, allCgh kkaal nge atakkal arnweri sefMil 
me al6gh616gh mereel Bwulasivol Attorney General. 

RAl ye  YO^ 1161 maram ye Feburero, 2001. 

Herbert D. Sol1 
Attorney General 

/s/ 
L. David Sosebee for 

Elliott A. Sattler 
Assistant Attorney General 

t - 
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PROPOSED AMENDMENTS TO THE COMMONWEALTH OF THE 
NORTHERN MARIANA ISLANDS PROCUREMENT REGULATIONS 

Statutory Authority: 1 CMC 2553 (j) which grants the Secretary of Finance the authority to be 
in charge of and responsible for procurement and supply in the Commonwealth. 

Goals and Objectives: These amounts are intended to strengthen, clarify and update the existing 
CNMI Procurement Regulations. 

Brief Summary of the Proposed Rule: These proposed amendments to the Commonwealth of 
the Northern Mariana Islands Procurement Regulations would revise various terms in the 
conformity with the current organizational structure of the CNMI Government, expand 
the types of contracts available for use by Expenditure Authorities, provide clear 
guidelines for the evaluation of Change Orders, restrict situations in which advance 
payments may be permitted, establish cost analysis criteria for the leaselpurchase decision 
in the acquisition of vehicles, and create a Contracts Administrator function in the 
Division of Procurement and Supply with oversight responsibility for the administration 
and enforcement of CNMI Government contracts. 

Contact Person: Interested parties with questions may contact Robert Florian of the Department 
of Finance, Division of Procurement and Supply at (670) 664- 1 5 14. Written comments 
may be directed to the Department of Finance, Division of Procurement and Supply, P.O. 
Box 5 10008, Saipan, MP 96950, faxed to (670)664-15 13, e-mailed to 
procurement@@evacifica.net, or delivered to the Division of Procurement and Supply 
offices in Lower Base, Saipan, within 30 days of publication of these proposed 
amendments. 

Related or Affected Statutes, Regulations, and Orders: These proposed amendments would 
effect only Article 1 through 6 of the existing CNMI Procurement Regulations. 

Date: 

Department of Finance 
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[&: T'his is the existing CM Procurement Begulations with the proposed amendments 
consist~ng of . proposed deletions marked by a Lne across the text (strike out). and additions 
marked by a double underhe.] 

DIVISION OF PROCUREMENT AND SUPPLY 
DEPARTMENT OF FINANCE 

CNMI PROCUREMENT REGULATIONS 
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CNMl PROCUREMENT REGULATIONS 

Article 1 - GENERAL PROVISION 

Part A - General 

Section 1 - 10 1 Purposes. 

(1) hterpretation. These regulations shall be construed and applied to promote their 
underlying purposes and policies. 

( 2 )  Purposes and Policies The underlying purposes and policies of these regulations 
are: 

(a) to simplify, clarify, and modernize the procurement policies and practices 
of the Commonwealth and its agencies; 

(b) to  make as consistent as  possible the procurement policies and practices 
among the various branches, activities and agencies of the Commonwealth; 

(c) to  provide for increased public confidence in the procedures followed in 
public procurement; 

(d) to insure the fair and equitable treatment of persons who deal with the 
procurement system of the Commonwealth; 

(e) to provide increased economy in Commonwealth procurement activities and 
to maximize to the fullest extent practicable the purchasing value of public 
funds; 

(f) to foster effective broad-based competition within the free enterprise 
system; and 

(g) to  provide safeguards for the maintenance of a procurement system of 
quality and integrity. 

Section 1- 102 Authority. 
f - 
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These regulations are promulgated under the authority of 1 CMC § 2553(j) which gives the 
lkredm Secretary of Finance the duty to be in control of and be responsible for procurement 
and supply in the Commonwealth. 

. . . . .  
Section 1-103 Supplementarv General Pr~nc~ples  of Law Appl~abllity, 

Unless displaced by the particular provisions of these regulations, the principles of law and 
equity including, but not limited to, the Uniform Commercial Code of the Commonwealth and 
Common law of fraud, conflicts of interest, waste, false pretenses, and public purpose shall 
supplement these regulations. 

Section 1-104 Requirement of Good Faith. 

These regulations require all parties, including government employees, contractors and 
suppliers, involved in the negotiation, bidding, performance or administration of government 
contracts to act in good faith. 

Section 1 - 105 Application of Re~ulations. 

( These regulations apply to every expenditure of public funds irrespective of source, including 
federal assistance monies and Covenant funds. These regulations apply to  all agencies, 
departments, branches of the government, political subdivisions, public corporations and 
agencies of local government of the Commonwealth, all collectively referred to herein as  
"Public Agencies". Any Public Agency which adopts these regulations or identical regulations 
may be authorized by the Department of Finance to administer procurement functions 
pursuant to the provisions of Section 2-201 of these regulations. These regulations do not 
apply to contracts between the government and its political subdivisions or other governments. 
Nothing in these regulations shall be construed to prevent any governmental body or political 
subdivision from complying with the terms and conditions of any grant, cooperative 
agreement or memoranda. These regulations do not apply to employment contracts or 
contracts for personal services under an excepted service. 

Section 1- 106 .Severability. 

If any provision of these regulations or any application thereof to any person or circumstances 
is held invalid by a court of competent jurisdiction, such invalidity shall not affect other 
provisions or application of these regulations which can be given effect without the invalid 

f - provision or application, and to this end, the provisions of these regulations are declared to 
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be severable. 

Section 1 - 107 Validity of Contract, 
. . 

No government contract shall be valid unless it complies with these regulations. 

Section 1- 108 Remedy A~ainst  Employee, 

Any procurement action of an employee of the government or i ts agencies or political 
subdivisions in violation of these regulations is an action outside the scope of his or her 
employment. The government will seek to have any liability asserted against i t  by a 
contractor which directly results from these improper acts to be determined judicially to  be 
the individual liability of the employee who committed the wrongful act. 

Part B - Definitions 

Section 1-20 1 Definitions, 

As used in these regulations, unless the context otherwise requires, the following meanings 
apply: 

1. Attorney Generalmeans the Attorney General of the Commonwealth of the Northern 
Mariana Islands. 

&!mm%r Secretary means the k w e b ~  Secre taq  of Finance. 

W P & S  Djrectormeans the M Director of Procurement and Supply within 
the Department of Finance. 

Construction means the process of building, altering, repairing, improving or 
demolishing of a public structure or building or public improvements commonly 
known as "capital improvements" It does not include the routine maintenance of 
existing structures, buildings, or public real property. 

Contract means all types of agreements, regardless of what they may be called 
for the procurement of supplies, services or construction, i n c l u w  purchase 
orders. 
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6-L - Cost-Reimbursement Contract means a contract under which a contractor is 
reimbursed for costs which are allowable and in accordance with the contract 
terms and these regulations, and a fee, if any. 

L Definte - 
. . 

tract means a contract 
. . - -0uant1t v Con which provides for delivery of a deflnlte 

auantitv of speclfic supplies or ser 
. . 

vices for a fixed ~ e r i o d .  This t y ~ e  of contract mav 
be used 

. . 
when ~t can be determmed In advance that a defmte  auantitv of s u p ~ h e s  or 

servlces will be reau~red durinq the contract penod, 

% Dispute means a disagreement concerning the legal rights and obligations of 
contracting parties, which, if not settled by mutual agreement, must be referred 
to a neutral third party for resolution. 

82. Employeemeans an individual receiving a salary from the government, including 
appointive and elective officials and non-salaried individuals performing personal 
services for the government. This definition extends to the Governor, Lt. Governor 
and members of their staff. Consultants, independent contractors and part-time 
workers shall be considered employees onlv with r e s ~ e c t  to the ethics in public 
contracting provisions in Article 8. 

8; - firm-hied-price contract means a contract which provides for a price that is not 
subiect to anv subsequent adlustment as a result of the contractor's cost experience 
In perform~ng the contract. This tvpe of contract places upon the contractor maximum 
risk and full responsibilitv for all costs and result in^ profit or loss. 

9. Goodsmeans all property, including but not limited to equipment, materials, supplies, 
and other tangible personal property of any kind or nature, printing, insurance,& 
leases of real and personal property, 5 

10. Government o r  Commonwealth means the Government of the Commonwealth of 
the Northern Mariana Islands which includes the executive, legislative and judicial 
branches. It also includes government agencies, political subdivisions, public 
corporations and agencies of local government, all collectively referred to herein 
as  .Public Agencies.. 

( , ~  - 11. Governor means the Governor of the Commonwealth of the Northern Mariana 
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Islands. 

12. Invitation f o r  Bidsmeans all documents, whether attached or  incorporated by 
reference, utilized for soliciting bids. 

13. Official with fxpenditure Authoritymeans tha t  public official who may expend, 
obligate, encumber or  otherwise commit public funds under t h e  Planning and 
Budgeting Act or  under any annual appropriation act. 

14. Person means an individual, sole proprietorship, partnership, joint venture, 
corporation, other unincorporated association or  a private legal entity. 

15. Procurement means buying, purchasing, renting, leasing or acquiring construction, 
goods or services. It also includes all functions tha t  pertain t o  the  obtaining of 
construction, goods or  services, including description of requirements, selection 
and solicitation of sources, preparation and award of contracts, and all phases 
of contract administration. 

Purchase  Descr~ption means the  words used in a solicitation t o  describe the  - 
goods, services or  construction t o  be purchased and includes specifications 
at tached to,  o r  made part  of, the  solicitation. 

Reauirements Contract means a contract which ~ r o v i d e s  for fillin! all actual  
purchase requirements of desipnated Government activities for supplies o r  

. . 
services durin? a spec~fied contract ~ e r i o d ,  with deliveries or performance ta 
be scheduled with the  contractor. 

16.B. - Responsible in reference to  a bidder, means a person who has  the  capability in 
all respects  to  perform fully the  contract requirements, and the  integrity and 
reliability which will assure good faith performance. 

Responsive in reference t o  a bidder, means a person who has submitted a bid - 
which conforms in all material respects to  the  invitation for bids. 

2 - Servicesmeans the furnishing of time, labor or  effort by a person other than  an 
employee, and not involving the  delivery of a specific end product other than 
reports, plans and incidental documents. 
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Part  C - Public Access 

Section 1-301 Public Access t o  Procurement Information. 

Procurement information shall be a mat te r  of public record and shall be available for public 
inspection. Procurement information may be kept confidential when necessary t o  insure 
proper bidding procedures. This decision shall be made only by t h e  €he# P&S Director. 

Article 2 - PROCUREMENT ORGANIZATION 

Par t  A - Director of Procurement and Supply 

Section 2-101 Creation of Procurement and Supply Division 

There is created in the Department of Finance a Division of Procurement and Supply t o  assist 
the ikeb~ Secretarv of Finance in the  execution of those duties authorized under 1 CMC § 

2553 (j)  and § 2581 - § 2590. 

Section 2-102 M Director of Procurement and Supply(P&S!. 

The lhm&e~ of Finance shall appoint a M ~f 1- EI&S 
Director t o  administer and supervise the  day-to-day activities of the  Division. The W 
Director of Procurement and Supply shall be assisted in carrying out his functions and duties 
by employees of the  Procurement and Supply Division. 

Section 2- 103 Duties of t h e  &=& P&S Director. 

The duties and responsibilities of the  &-& P&S Director include, but are  not limited to ,  the  
following: 

(1) oversee tha t  these regulations are observed in all government procurement; 

(2) provide advance planning for the  centralized purchase of government supplies; 

(3) procure or supervise the procurement of all supplies, goods and services needed by 
the  government; 

- 
(4) conduct bidding, procurement, negotiation or overall administration of government 
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contracts upon request of the  official with expenditure authority; 

sell, t r ade  or  otherwise dispose of surplus supplies p M -  belonging to  and no 
Ionper needed by the  Government; 

exercise general supervision and control over all inventories of supplies belonging 
to  the  Government; 

exercise general oversight and control on the  use of physical assets and other 
capital equipment t o  prevent waste or  abuse or  other unauthorized use; 

establish and maintain programs for the  inspection, testing and acceptance of 
supplies; m d  

hear  all q r p e k d  protests and disputes; 

oversee t h e  administration of eovernment contracts. 

Section 2-104 Contract Review. Processing and Oversight, 

All contracts must first be prepared by the  official with* expenditure authority 
who shall certify that  he has complied with Procurement Regulations and t h a t  the  
proposed contract is for a public purpose, and does not constitute a waste o r  abuse 
of Public funds. All contract documents must be complete including attachments 
and exhibits, if they are incorporated into the contract by reference. The contract  
documents prepared by the  official with &expenditure authority shall be 
submitted t o  the  €%& P&S Director. 

The next s tep  in the  contract process is t h e  review by the  €he+ P&S Director. 
Upon his own initiative or  upon the  request of t h e  Public Auditor, the  W M - 
Director may refer any contract to the Public Auditor for a recommendation before 
he  approves or  disapproves of the  contract. The W P&S Director shall cause 
such review t o  occur in a prompt and timely manner. 

The contract shall next be approved by the  lh=eebx Secretarv of Finance or  his 
designee who shall certify the  availability of funds. If t he  Bmehx Secretary finds 
any aspect  of the  contract to  be deficient or defective in any respect, he  shall 
return the  contract to  the €hid P&S Director for appropriate resolution with the  

COMMONWEALTH REGISTER VOLUME 23 N U ~ E R  02 February 23,2001 PAGE 17655 



. . 
official with exgend~ture  authority. The contract  shall also be  

t apencies t h  
. . .  - governmen a t  need t o  certify t h e  avadabilitv of - 

(4) The fourth review is tha t  of the  Attorney General o r  his designee who shall certify 
the  contract  a s  t o  form and legal capacity. 

(5) The contract  shall then be approved by the  Governor. 

(6) After the Governor's approval, the  M P&S Director shall forward t h e  contract  t o  
t h e  contractor for his approval and signature. 

(7') After the  signature of the  contractor, the  H w f  PBS Director shall review the  
con t rac t  documents for completeness. If he  is satisfied, he  shall sign in t h e  
appropriate space and shall: 

(a)  inform in writing the official with the expenditure authority tha t  the  contract  
h a s  been signed by all parties and tha t  he  may proceed with contract  
implementation according t o  the  terms contained therein; and 

(b) provide copies of said contract t o  the: 

(i) Brwbr Secretary of Finance 
(ii) Attorney General 
(iii) Contractor 

(8) A contract  may be referred back t o  the  €he+ P&S Director by the  Bweder 
Secretarv of Finance or the Attorney General for further review based on additional 
evidence that  it may not comply with these regulations. If the  €%it+ P&S Director 
withdraws approval or refuses t o  approve a contract, he  shall s ta te  in writing t h e  
basis for his determination. 

(9) It is the responsibility of the official with expenditure authority t o  ensure tha t  the  
contractor does not sign the  contract or incur any expenses under it until all 
necessary government signatures have been obtained. The supervision, & 
inspection, and administration of a - p m p e k  ~ o v e r n m e n t  contract  i s  the  primary 
responsibility of the  official with expenditure authority. However. the  supervision. 
mspection, and adm nistration of construc t - i tion contracts ( inchdine architect - 

COMMONWEALTH REGISTER VOLUME 23 N U ~ E R  02 February 23,2001 PAGE 17656 



e n ~ i n e e r  services) shall be performed bv the Secretarv of the  Department of Public 
Works or  his d e s i ~ n e e  

(10) No contract  is effective against the  Commonwealth until all of the  parties whose 
signatures are required on the contract form have signed the  contract. A contract 
shall contain a Right to  Audit Records Clause. 

Section 2- 105 Split Contracts, 

If the thef P&S Director determines tha t  a contract  has  been split into sdxmkmk two o r  
. .  . . 

more  contracts  for the  purpose of avoiding bidding-er if 6 6 

6, then h e  may require 
. .  . 

t h e  con t rac t  or  the  modification t o  be competitively b i d . d  

Section 2-106 Acceptance of Gratuities by €kt& P&S Director and Procurement and Supply 
Division Employees. 

(1) In addition to  the restrictions found in Section 68-205, - t h e  €he+ P&S D irector and 
t h e  employees of the Procurement and Supply Division- t o  t k  

+- shall not accept from any person any gift of value given 
t o  them s. 

Part  B - Procurement Function 

Section 2-201 D )  

(1) All purchases under Sections 3-1046, - 3-1052 - and 3-108 shall be centralized 
through the €he# P&S Director. However, upon approval by the  lhrw-b~ Secretarv, 
the &-ref P&S Director may delegate, in writing, other procurement functions and 
responsibilities t o  public agencies upon satisfying the  following requirements: 

t - 
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(a) These procurement regulations have been duly adopted pursuant to  the 
procedures required for adopting official business of such agencies. 

(b) The agency has adequate staff capability necessary to carry out the functions 
of the P&S Director. 

(c) The agency shall certify to the &id P&S Director that it is in compliance 
with (a) and (b) above. 

(2) Where the W P&S Director has delegated his authority under this section, the 
official with expenditure authority may conduct bidding, procurement. negotiation 
and the administration of contracts involving funds appropriated to their own 
office. department, agency or branch. All such activity must be shown t o  the 
reasonable satisfaction of the €hie+ P&S Director to be in compliance with the 
regulations. 

Section 2-202 Procurement Services. 

Notwithstanding the decentralized procurement authority of any agency, upon request by the 
official with expenditure authority, the €he+ P&S Director shall provide assistance or conduct 
the bidding, Procurement, negotiation, or administration of a particular contract. 

Section 2-203 Centralized Procurement of Supplies. 

The M P&S Director may, with the approval of the lhreebr Secretary of Finance, purchase 
certain government supplies in large quantities to be relied upon by all departments, agencies, 
offices and branches. No separate contract or purchase order for these supplies will be 
approved. 

Article 3 - SOURCE SELECTION AND CONTRACT FORMATION 

Part A - Source Selection 

Section 3- 1 0 1 1 .  kauirernents for Competitiorl. 

10 
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:: 
. . 

Qfficlals with exnendi tur~uthor i tv  shall orovide for full e e  
nf the C O ~ R & L  

. . -h 
ve orgedure t h a L ~  best. sy ted to the circumstances of the contract a c t l a  

The com~etitive ~rocedures available for use m f-e r e a a e m e n t  for  full a n d m  . . . . 

b o e t i t i v e  Sealed B l u  
. .  (Section 3 - 10- 
u . . - 

t . . . . 
Section 3-102 W t ~ v e  Sealed Bid- 

fComet~tive Sealed P r o ~ o  1, 
. . sals - 

- f S m  PurchwzJ, 
Section 3-106 (Sole Source Procurement), 

Section 4 - 102 h d u t e c t  . - Engineer Services): m& 
f Co . . mpetltive Select~on Procedures for P r o f e d  S e ~ c e s  

Invitatjon lor Bids An invitation for bids shall be issued and shall include a t  
the minimum: 

(a) an invitation for bids number; 
(b) date of issuance; 

11 
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name, address and location of issuing office; 
specific location where bids must be submitted; 
date, hour and place of bid opening; 
a purchase description in sufficient detail t o  permit full and open 
competition and allow bidders to  properly respond; 
quantity t o  be furnished; 
time, place and method of delivery or  performance requirements; 

essential contractual terms and conditions; and 
any bonding requirements. 

Purchase descl.IDtlons of const-. Q 
. . oods. and sernces shall outline t o  t h e  

. . 
essential phvslcal an&nc t iona l  characteristics of the materials or  sernces 

I . .  necessarv to  exmess the Government s m i m u m  reaulrements. 

~ ~ - w h c  
, . ahon for brand name descr~~tionx An acquisition that  uses a brand name 

product. or feature of a ~ r o d u c t  peculiar to one manufacturer is not n o r m  
the number of sources solici 

. . 
allowed repardless of ted. It shall be allowed only when 
. . .  . . .  
pstified and approved in accordance with the ~ r o c e d u r e s  on lustlfvlne: sole - source 

. . . . .  . , . 
~ o c u r e m e n t .  S~ecificallv. the lustlfication s u ~ c a t e  tha t  the use of s& 
descmtions in the acaulslti 

. . . . .  
on is essential to the Government's reaulrements, 

erebv ~recludlllp cons~deration of a ~ r o d u c t  manufactured bv another comanu .  
Brand name or equal. descripti 

. . . . - ons. and other ~ u r c h a s e  descriptions that ~ e &  
~ r o g e c t l  cts other than those spec~flcallv referenced 

. . 
ve contractors to  offer ~ r o d u  

bv brand name. Dro 
. . 

vide for full and open competition and do not rea& 

6 - 
12 I tL 
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. . .  . 
~ustifications and ap~rovals  t o  support thelr use, 

& Bid s o ~ ~ ~ ~ a ~ ~ ~ ~  AmwacI? The bid sol 
. .  . icitation shall accuratelv reflect t h e  

i22EXml-Q W 

be delivered to the Government in order to allow bidders t o  ~ r o ~ e r l v  respond and 
tities shall be stated in evaluations to be made on a uniform basls. Exact auan . . . .  e t s  contract is !ustlfied under 

Section 3 - 403, 

P J'uM 
. , . . . .  . . . 
cat~on. The P&S Director shall ~ublicize all inntation for bids m order t~ . . 

lncrease com~etibon and broaden industrv ~ a r t ~ a ~  The b ~ d d l n P e  h e . .  t he  
. .  . . . 

e bet ween lssuance of the sol icitation to .the ~ w n d  o ~ e w  of bids) shall 
be prescribed a s  follows; 

. . . . . . 
l a )  M w u m  B l d d l ~  Time. A b i d w e n o d  of a t  least 30 calendar davs shall be 

pecessarv. Such shorter biddine penod must afford ~ o t e n t i a l  bidders a reasonable 
. . . . 

opportunitv to  respond consldenrlg the circumstances of the  ~ndividual acauisition 
. . 

such as  the comdexitv, and u e n c v .  The biddlne neriod. however. shall never be 
Jess than fourteen calendar davs, 

fb)  Extended B i d b q  Period. Because of b l t e d  b i d d u g h m e  in certain c a s t s  
. . . . . . 

potential sources mav be precluded from b i d h  and others mav be forced t~ 
. . 

m l u d  .e contin time. could be eliminated. To a vela ' 

. . 
gencies that. with. additional 

. . . . ~ d u l v  restrlcbne c o m ~ e t ~ t i o n  o r  p a v l d h e r - t h a n - n e c e s s a r y  umes .  the P 
. . . . 

&S 
Director mav increase the 30 - dav b i d b .  ~ e r i o d  bv not m ore than 60 additional 

. . 
calendar davs. conslderlng such factors as: (1) deeree of urqency; (2) conudmiy  . . sf reauirements: (3) a n b m a t e d  extent of subcontract in^: (4) q e o m  . .  . istribution of b~dders: and (5) normal transmittal tlme for invitations and bids, 

1 m d j c  10 tke. The P&S Director shall advertise the invitation for bids in a 
newspa~er of ~ e n e r a l  circulation in the Common wealth a t least once in ea ch week 
from the time the sollcltatlon includinn the 

. . .  . . week when the b i d d u  ~ e r l o d  

exDires. 

fa) Before ad 
. . . . ith e x ~ e d t u r e  a u t h a  vertislng the invitation for bids, the officlal w 

certifv in w r i t a  to the P&S Direct 
. . .or whether there is adeauate local com~e t l t i o~ l  

for the 
. . ices based (--- - 

solicited eoods or serv on past exnerience. or ~f necessary. based on 
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. . a survev of available local vendors. If there is adeauate local comgetit~on fl . e .. e v i d a  
. . 

gf fair  and reasonable n n w  and eaulvalencv of goods and services a m o w  local 
Western Paclfic R . . 

vendors in comganson with other vendors in the  eelon). t h e  
advertisement shall be made onlv withln the Comonwealth.  The P&S D~rector may 

. .  . 
ose t o  have a senarate sol~cltation ~ a c k a e e  for bld detalls w h ~ h  cannot be 

. .  . . .  . 
a t  solicitation nackagefs) are available a t  the  articular apencv. For s o l l c l ~  

amountinp to $25.000 an d e m e n t  shall be ?rlnted in a s e ~ a r a t e  ~ Q X  

and shall argear  prominentlv amonp other advertisements, 

fb! If there is no adeauate local comgetltlon. the in 
. . vitation for bids mav also be  . . advertised m a t  least one r e m l  newsuaDer o r . a t  least one nat~onal  pubhcat~ons 01 

the internet ' dinp the b i d w  period 
. . 

all consider exten : m such case. the P&S Drector sh 
a s  nrovided in Section 3- 102(5\fb), 

H(7) BjdRece~>t. All bids shall be submitted to the office of the Director of 
the Division of Procurement and Supply. Bids shall be received prior to  the  
time set for opening and shall be maintained sealed in a locked receptacle a t  
the office. Bids submitted from vendors outside the Commonwealth must be 
postmarked by the date set in the Invitation for Bids and must be received 
within seven (7) working days of that  date. Bidders outside the  
Commonwealth must notify the GI& P&S Director in writing of their intent 
to bid in order to  receive this additional seven (7) days for the receipt of the 
actual bid documents. This notice of intent to  bid may be by any mode of 
written communication including telex, facsimile or other electronic 
transmission. 

If a bid is opened by mistake, it shall be resealed and the person who opened 
the  bid shall write his signature and print his title on the envelope and 
deliver it to the &id P&S Direct@. No information contained in the bid shall 
be disclosed prior to the bid opening. The €hid P&S Director shall cause the 
opened bid t o  be placed into the sealed receptacle. 

H(8) Bid opening. The bid opening shall be conducted by the P&S Director 
at  the office of the Division of Procurement and Supply. Bids shall be opened 
publicly in the presence of one or more witnesses a t  the time and place 
designated in the Invitation for Bids. The €he+ P&S Director shall be present 

[ - 
a t  the bid opening. The bids received prior t o  the bid closing date shall be 

14 
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publicly opened. The amount of each bid, together with the name of each 
bidder shall be recorded. the record and each bid shall be open t o  public 
inspection. The P&S Director shall prepare a written summary of the 
bid opening. 

H(9) Bid Acceptance and Bid bahation. Bids shall be unconditionally accepted 
without alteration or correction; except as  authorized in these regulations. 
Bids shall be evaluated based on the requirements set forth in the, Invitation 
for  Bids, which may include criteria a s  is necessary t o  reasonably permit a 
determination a s  to  the acceptability of the bid for the particular purpose 
intended. 

Responsiveness of Bids To be considered for award. a bid must c o m ~ l v  in all 
. .  . 

b' . m a t e l . l a l s t  be filled out. executed. and 
submitted m a ccordance with the bid instruc tions. A bid mav be considered onlv 
if (1) the bidder 

. . 
the  invitation. and a c c e ~ t s  all material terms and conditions of 

12) anv future award based uDon the bid would result in a bindim contract with 
. . 

s and conditions that do not varv from the reau~remen ts of the in vitation. 
. . 

hic or f a c d  b ~ d s  s h d  not be c m d e r e d  unless permitted bv t h e  
h v i t a t i u  

H(11) Bjd Rejection. A bid may be rejected for any of the following reasons: 

(a) failure to conform to  essential requirements of the Invitation for Bids 
such as specifications or  time of delivery; 

(b) imposition of conditions or restrictions in the bid which modify 
requirements of the invitation or limit the bidder's liability t o  the 
government. For example, bids shall be rejected in which the bidder: 

(i) protects against future changes in conditions, such a s  increased 
costs; 

(ii) fails to state a price and indicates that price shall be the price 
in effect a t  the time of delivery; 

(iii) states a price but qualifies it as subject to price in effect a t  time 
d delivery; or 

(iv) limits the rights of government. 
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(c) unreasonableness a s  to  price; 

(d) a bid from a nonresponsible bidder a s  defined in Section 3 - 301. 

H(12) Correction or fithdra w d  of &'ds,' CaneeLfation of Awards. Correction or  
withdrawal of inadvertently erroneous bids. before or  after award, or  
cancellation of awards based on bid mistakes must be approved by the €hie# 
P&S Director in writing. After the bid opening. no changes in bid price or  
other provisions of bids prejudicial t o  the interest of the government or  fair 
competition shall be allowed. Whenever a bid mistake is suspected, the 
government shall request confirmation of the bid prior t o  award. In such a n  
instance, if the bidder alleges an error, the government shall only permit 
correction of the bid or withdrawal of the  bid in accordance with 

I subparagraph (a) or (b). 

(a) Correction of bids. Correction of bids shall only be permitted when: 

(i) an obvious clerical mistake is clearly evident from examining the 
bid document. Examples of such mistakes are errors in addition 
or the obvious misplacement of a decimal point; or 

(ii) the otherwise low bidder alleges a mistake and the intended bid 
i s  evident from the bid document or  is otherwise supported by 
clear and convincing evidence a s  t o  the bid intended and the 
corrected bid remains the low bid. A low bidder rimy - not 
be permitted to correct a bid mistake resulting from an error in 
judgment. 

(b) Withdrawal of Bids. Withdrawal of a bid shall only be permitted where 
the  otherwise low bidder alleges a mistake and there is a clear and 
convincing evidence as  to the existence of a mistake. 

(c) Cancellation of Awards. Cancellation of awards or contracts shall only 
be permitted when: 

(i) evidence as to the existence of the mistake is not discovered 
until after the award; 
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(ii) there exists no clear and convincing evidence to  support the  bid 
intended; and 

(iii) performance of the contract a t  the award price would be 
.unconscionable. 

@(13) Award 

(a) The contract must be awarded with reasonable promptness by written 
notice to  the lowest responsive bid by a responsible bidder whose bid 
fully meets the requirements of the invitation for bids and these 
regulations. Unsuccessful bidders shall also be promptly notified. 

(b) Notice of an award shall only be made by the presentation of a 
contract with all of the required signatures to  the bidder. No other 
notice of an award shall be made. No acceptance of an  offer shall 
occur nor shall any contract be formed until a government contract 
is written and has been approved by all the officials required by law 
and regulation. Government contracts shall contain a clause which 
states that the signature of the private contractor shall be the last in 
time t o  be affixed to a contract and tha t  no contract can be formed 
prior t o  the approval of all required government officials. 

(c) In the event all bids exceed available funds and the bid of the lowest 
responsive and responsible bidder does not exceed those funds by 
more than five percent (5%), and time or economic considerations 
preclude resolicitation of work of a reduced scope, the official with 
expenditure authority may be authorized by the W P&S Director t o  
negotiate an adjustment of the bid price including changes in bid 
requirements, with the lowest responsive and responsible bidder in 
order to  bring the bid price within the amount of available funds. The 
negotiation shall be documented in writing and attached t o  the bidding 
documents. 

Section 3- 1063 Compet~ti 
. . 

ve Sealed Pro~osals.  

(1) Conditions for use. When the official with expenditure authority determines in 
writing that the use of a competitive sealed bidding is either not practical or  not 
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advantageous t o  the  government and receives the  approval of the  W &$$ - 
Director, a contract may be entered into by competitive sealed proposals. 

(2) Request forproposa/! Proposals shall be solicited through a Request For Proposals. 

(3) Public notjce. Adequate public notice of the  request for proposals shall be given 
in the  same manner as  provided for in competitive sealed bids. 

( 4 )  Rece~pt of proposa/s. Proposals shall be opened so a s  t o  avoid disclosure of 
contents t o  competing offerors during t h e  process of negotiation. A register of 
proposals shall be prepared and opened for public inspection after  contract  award. 

(5) EL-ahation factors. The request for proposals shall s ta te  the  relative importance 
of price and other evaluation factors. Price or  cost t o  the  eovernment shall be 
included as an evaluation factor in everv solicitation of proposals. The P&S Director 
mus t  ensure tha t  the  followinp requirements are  comphed with in any evaluation 

l a )  All evaluation factors stated in the  solicitation shall be considered in 
. . 

determinine proposals in the  competitive ranee (i.e.. those allowed t o  ~ a r t i c i ~ a t e  
f u r t h e r  in the  selection process). and anv subsequent evaluations fincluding 
evaluation of best and final offers from the  com~et i t ive  ranee offerors). 

lb)  Competitive Range. The official with expenditure authority shall determine which 
proposals are  in t h e  competitive ranpe. based on the  recommendations of t h e  

or  t h e  purpose of conductine evaluator or  evaluation team. f w r ~ t t e n  o r  o r d  
1 propo able chance discussions. and shall include a1 sals that  have a reason of bemg 

bt  a s  t o  
. . 

selected for award. When there  is dou whether a proposal is in t h e  
. . 

competitive ranee, the p ro~osa l  -shall be included. Proposals determined t o  have nQ 
seasonable chance of being selected for contract award shall no lonper be  
consid ered for selection. A ~ r o p o s a l  is not reasona blv susceptible of be@ selected 
f o r  a 

. . . . 
ward and can be excluded from t h e  competitive ranpe if it is clear tha t  fa1 

i ts  contents are so unacceptable tha t  a revision of the  proposal in the  negotiation 
s t a ~ e  would be equivalent t o  acceptin! a new proposal, o r  (b) in c o m ~ a r i s o n  with 
~ t h e r  ~ r o p o s a l s .  such proposal clearlv has  no chance of beine selected for award. 

lc)  Technical Evaluation If anv technical evaluation IS necessarv beyond ensurlllg 
. . . .  . t -  a t  t h e  ~ r o p o s a l  meets  the  m ~ n l m u m  requirements in the  solicitation, t h e  

18 

COMMONWEALTE REGISTER VOLUME 23 NUMBER 02 F&ruary 23,2001 PAGE 17666 



evaluator or evaluation t e a d a l l  d o c w e n t  the t e c h c a l  evaluation whlch 
. 

i o  a c c w l i s h  the technical r e a u ~ ~ l m ) a a r v .  matrix. or a w k i t a t l e  
. . . . . v 

ranlnne of each technical ~ r o ~ o s a l  In relatlon to the  best ratlne ~osslble:  and (1 
. . 

arv of fmdlnps. The s ~ o r t l n e  docume&lon ~ r e ~ a r e d  for the selection 
e c ~ s ~ o n  shall show the ~ r o ~ o s a l s '  comoarative strenpths. weaknesses. and r w  

of the e v a l u a h  factors. 

id )  When technical cr i teru (eenerallv. cnter-otherthan price) a r e  in ed. t t .  . . . . volv . . . . . . ]rector shall d e t m e  in wrltlllgthat ap~ropr i a t e  aualified ~ m e l  a r e  
ned t o  conduct a technlcal evaluation of the  ~roposa ls .  In f o w  

evaluation team. the P&S Director shall ensure that  . 

b) the evaluators. inclu& anv other ~ersonnel  res~ons ib le  for the select~on . . v e v . . .  . . 
ated to  exercls e such res~onslblhtv by the official with expenditure 
. . 

authorltv In consultation with the P&S D~rector: and 

. . . . 
11) before conductim anv evaluation. the officlal with e x ~ e n  diture authority 
m consultation with the P&S Director. apDroves an evaluation ~ l a n  whlch a s  

4d A statement of the e 
. . .  valuat~on factors and m f i c a n t  subfactors 

and their relati . . 
ve ~mportance; 

a A d e s c r i ~  t' ion of the e v aluation ~ r o c e s s .  methodoloev. and te- 
t o  be used: and 

4a u 
4Q Jfi0tzficat1on 

. .  . . . o Offerors Excluded ID We Corn-pet~t~ve R w e  The P&S Director shall 
tlv notifv offerors when. thev are excluded from the com~eti t ive r a n u  
ise excl&d from further cons~deration. The notice shall state the baas  for 

the determination_ . . 

fsfa Djscussjon with responsible offerors and revisions to proposals As provided 
in the request for proposals, discussions may be conducted with responsible 
offerors who submit proposals determined to  be reasonably susceptible of 
being selected for award for the purpose of clarification and to  insure full 
understanding of. and responsiveniss to, solicitation requirements. Offerors 
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shall be accorded fair and equal treatment with respect to  any opportunity 
for discussion and revision of proposals and such revisions may be permitted 
after submission and prior to award for the purpose of obtaining the best and 
final offers. In conducting discussions, there shall be no disclosure of any 
information derived from proposals submitted by competing offerors. 

Award Award shall be made t o  the responsible offeror whose proposal is 
determined in writing to be most advantageous to  the government taking into 
consideration price and the evaluation factors set forth in the request for 
proposals. No other factors or criteria shall be used in the evaluation and the 
contract file shall contain the basis on which the award is made. &jJu~ three 
workine davs after the date of contract award. the P&S Director shall nrovide 

, .  . wntten zlpt~fication to each unsuccessful offeror (unless me-award notice was 
p~ven p d e r  Section 3-103(61). The notice s h d  include. a s  applicable -- fi) 
the  number of offerors s 

. . . . . elicited: (11) the number of nroposals received: f111) 

the  name and address of each offeror receivine an award: fiv) the ~ t ems .  
. . 

auantities. and unit prices of each award f if the number of i t  ems or  0 t h  

factors mak 
. . es listing unit prices im~racticable.  only the total contract ~ r ~ c e  

ne e d s a n d  a te  the IWson the off eror's proposal 
. . . . .  was not accepted. unless the price informat~on In item (1v) of this subsection 

readilv reveals the reason. In no event shall an offeror's cost breakdowk 
overhead rates. trade secrets. m a n u f a c t a  mocesses and techniaues. 

idential bu ~r other conf siness information, be disclosed to anv other offeror, 

Section 3- 104 C' ~rcumstances Permitting Other than Full and Onen Competition, 

B e  followinp procurement methods permit c o n t r a c t i ~  without using full and open 
competltlon. 

Small Purchases (Section 3- 1 05k 
&.) Sole Source Procurement lSection 3- 106); 

b e r ~ e n c v  procurement (Section 3- 107): and 
!d Expedit ed Purchas in! in Special Circumstances !Section 3 1081 - 

121 Use of the methods in lfb). l k l .  and l(d) above is subiect to  the following 
=ents, 
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accordance with small purchase procedures. However, procurement requirements 
shall not be artificially divided so a s  to constitute a small purchase. 

Bidding is not required for procurement under $2,500. 

Bidding is not required but is encouraged for procurement over $2,500 and under 
$10,000. The official with expenditure authority must obtain price quotations from 
a t  least three (3) vendors and base the selection on competitive price and quality 
for procurement valued a t  $2,500 to  '$10,000. Any price quotations obtained must 
be written, documented, and submitted t o  the €#ref P&S Director for approval. 

Purchase orders may be utilized for small purchasers subparagraphs (2) and (3). 

etppmmk Any lease or purchase of vehicles sha  d 
Section 4 - 104, Aay,kase or ~ u r c h a s  e of machinery and equipment jn excess of 
$2.500 shall be procured pursuant to  Section 3-102 or other applicable provisions 
of these regulations. 

Section 3-1046 - Sole Source Procurement. 

A contract may be awarded for a supply, service, or  construction without 
competition when the HwFP&S Director determines in writing that  there is only 
one source for the required supply, service, or  construction. Sole source 

ther than the rule. in ~ rocu r inp  eo procurements shall be the exceptim. ra ver- 
. . .  

goods and services. Sole source ~ r o c u r e m t s  shall b-~ted to unusual situations 
trated that  the bid Droc where it can be clearlv, demons ess is a M a n c e  t o  t h e  

t e  need of the Cowonwealth. The P&S Drector shall examme carefullv all 
~ a u e s t s  for sole source procurement and shall reiect all such reauests tha t  a r e  
not in strict c m d i a n c e  with the reauirements in this secti o n. 

0 A written 
u t i f i c a t i o n  for sole source ~rocurement  shall be prepared bv the o f h a l  

. . with 
. . .  . 

e x ~ e n d i t u r e  authority, The written sole source lustiflcation &all contam fa) t h e  
. .  . . .  . 

s of the contractor selected: (b) the s ~ e c l h c r e a  
. . 

s ~ e c ~ h c  unlaue ca~abditle sons why 
S U C ~  un iaue cap abilities a r  e reau~red for the par t icu lu  pr  ocurement: (c) what. 
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. . . . . , 
s e c ~ f i & r t s  were made t o  obtain comoetition. and fd) what 0 t h  s~ec~f ica / /v+ - 
na rnedcontractors and other sources. both on island and off island. ha - - ve been 

considered and why they were not selected. Generahzed statements are  not  . . .  
adequat-d documents t o  sunnort the statements iustifv mg the sole source 

fi The followiu contracts bv their nature can be orocured u s i ~  the sole source 
B- 

Section 3- 1052 w e n c y  Procurement, 

Notwithstanding any other provision of these regulations, the government may make 
emergency procurement when there exists a threat t o  public health, safety or  
welfare under emergency conditions. An emergency procurement must be a s  
competitive as  practicable under the circumstances. 

A written justification of the basis for the emergency and for the selection of the 
particular contractor must be made by the official with expenditure authority. 

If the €hid P&S Director is satisfied. he shall state his approval in writing. 

. . 
Section 3-108 b e d i t e d  P u r c m  m Special Circumstances, 

(1) When special circumstances require the expedited procurement of goods or services. 
t he  official with expenditure authority may request that  the P&S Director 
approve expedited procurement without the solicitation of bids or proposals. 

(2) The factor to be considered by the W P&S Director in approving or disapproving 
this request shall be: 

(a) The urgency of the government's need for the good or  service; 
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(b) The comparative costs of procuring the goods or service from a sole source 
or through the competitive process; 

(c) The availability of the goods or service in the Commonwealth and the 
timeliness in acquiring it; and 

(d) Any other factors establishing that the expedited procurement is in the best 
interest of the Commonwealth Government. 

Upon the €he+ P&S Director's written determination that the factors in (2) above 
justify an expedited purchase. he shall process the necessary document(s) and 
assist the official with the expenditure authority in procuring the required goods 
or service in the most efficient manner. 

If the P&S Direct01 w r & h  determines that the request for the expedited 
procurement did not meet the criteria in (2) above. he should promptly notify the 
official with the expenditure authority of his disapproval in writing. 

The expedited procurement shall be as competitive as possible under the 
circumstances. 

The total amount of goods or service that may be approved under this section shall 
not exceed $25,000. 

Part B - Cancellation of Invitation for Bids and Request for Proposals 

Section 3-201 b c e l l a t i o t  

An invitation for bids or request for proposals may be canceled, and any and all bids or 
proposals may be rejected, when such action is determined in writing by the official with 
expenditure authority and approved by the+%=& P&S Director to be in the best interest of 
the government based on: 

(1) inadequate or ambiguous specifications contained in the solicitation; 

(2) specifications which have been revised; 

(3) goods or services being procured which are no longer required; 

f - 24 
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inadequate consideration given to all factors of cost to  the government in the 
solicitation; 

bids or proposals received indicate that  the needs of the government can be 
satisfied by a less expensive good or service; 

all offers with acceptable bids or proposals received are  a t  unreasonable prices; 

bids were collusive; or 

cancellation is determined t o  be in the best interest of the government. 

Part C - Qualifications and Duties 

Section 3-301 m i b i l i t y  of Bidders and Offerors, 

(1) Awards shall be made on4 to responsjble contractors To be determined 
responsible, a prospective contractor must: 

(a) have adequate financial resources to perform the contract. or  the ability t o  
obtain them; 

(b) be able to  comply with the required delivery or  performance schedule; 
(c) have a satisfactory performance record; 
(d) have a satisfactory record of integrity and business ethics; 
(e) have the necessary organization, experience and skills, (or the ability to  

obtain them), required to  successfully perform the contract; 
(f) have the necessary production, construction and technical equipment 

facilities, or the ability t o  obtain them; and 
(g) be otherwise qualified and eligible t o  receive an award under applicable laws 

and rules. 

(2) Obtainhg oinfrmation. Prior to  award. the €hi& P&S Director shall obtain 
information from the bidder or offeror necessary to make a determination of 
responsibility using the factors in paragraph 1 above. The unreasonable failure of 
a bidder or offeror to  promptly supply information in connection with an inquiry 
with respect to responsibility may be grounds for determination of nonresponsibility 
with respect to that bidder or offeror. 
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(3) &gbt of nun-discIosure. Information furnished by a bidder or offeror pursuant t o  
paragraph 2 may not be disclosed outside of the office of the €he+ P&S Director. 
or any other government official involved without prior consent by the  bidder o r  
offeror. 

(4) IlronresponsibNy determination. When a bid or proposal on which a contract award 
would otherwise be made is rejected because the prospective contractor is found 
t o  be nonresponsible. a written determination shall be signed by the  W M - 
Director stating the basis for the determination and this shall be placed in the  
contract file. 

Section 3-302 P rea~ l i f i ca t ion  of Contractors, 
. .  . 

Prospective suppliers of goods or services may be prequalified for particular types of 
construction, goods and services when determined necessary by the €hid P&S Director. 
Opportunity for qualification before solicitation shall be afforded to  all suppliers. Solicitation 
mailing lists of potential contractors shall include, but shall not be limited to, prequalified 
suppliers. In no event will bidders be allowed to qualify after the bid opening. 

Part D - Types of Contracts 

Section 3-401 Berm 
. . 
isslble T v ~ e s  of Contracts. 

t contracts shall u t w  a firm fixed price unles 
. . 

Govern= s the use of a cost reil.nhurse& 
contract is iustified under Section 3 -402. Goverwent  con tracts shall also use deflnlte - 

. . 

titv contracts unless a requirements contract IS i u s t~ f~ed  under Section 3 403. Use of . . . .  - 

. . 
a r e  ~rohlbl ted.  
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Section 3 - 402 Cost - Reimbursement C ontracts 

111 Po/ic~ Cost-reimbursement c 
. . 

ontracts must establish a celllng which the  contractor 
shall not  exceed without the  recommendation of the  official with expenditure 
authority and approval by the  P&S Director. 

& &?~fi  cation A cost-reimbursemen t contract m av be used when the  P&S D l r e c t a  
at taches t o  the  contract  a written determination tha t  -- 

Uncertainties in the work to  be performed make the  cost of performance too 
difficult t o  estimate with t h e  degree of accuracv required for a firm fixed 
grice contract; 

Use of a cos 
. . t reimbursement contract is 11kelv to  be less costlv t o  t h e  

government than anv other tvpe due to  t h e  nature of the  work t o  be 
performed under the  contract. 

l a )  A cost-reimbursement contract may be used only when the  P&S Director 
determines tha t  -- ) the  contractor's accountine svstem js adequate for 
d e t e r m n p :  c 

. . 
icable to  the  contr osts appl act: and f2) appropriate Government 

surve~llance in the form of a construction management contract has been obtained 
, . 

thods and eff t o  ensure tha t  efficient me  ective cost controls are  used during 
performance. 

l b )  The use of co st-reimbursement contracts IS proh ibited for th  e acaulsi t~on of 
. . .  

commerciallv available items. 

14) Cost -plus-hed-fee contracts, 
t--- - 
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l a )  Descriation. A cost-~lus-fixed fee contract is a cos reimbursement c o n t r a d  - t - 
that  ar ' 

. . 
ovdes for pavment to the contractor of a n e ~ o t ~ a t e d  fee tha t  is fixed a t  t h e  

jnception of the contract. The fixed fee does not vary with actual cost. but mav be  
adiusted as  a result of chanees In the  work t o  be performed under t h e  contract. 

11) A c 
. . 

ost-plus-fixed-fee contract is suitable for use when t h e  conditions of 
Section 3 - 402(2) are  present and the  contract i s  fo r  the  Derformance of 
r esearch or prel i minarv ex~lorat ion or  s t udv. and t h e  level of effort reauired 
1s unknown. 

42) A cost - ~ l u s  -fixed-fee ' contract normally must not be used in development 
~f maior svstems once preliminarv exploration. studies. and risk reduc 

. . 
t ion 

have indicated a high degree of ~robabilitv that  the development is achievable 
. . 

and the  Government has established reasonablv firm performance obiectives 
and schedules. 

. . 
4c) Limitations. No cost-~lus-fixed-fee contract shall be awarded unless the  offic~al 
with expenditure authoritv complies with all limitations in Section 3-402(3). 

Section 3-403 Requirements Contracts 

For t h e  in formt ion  of offerors 
. . 

and contractors, the  off~cial with e x p e n d i t m  
authoritv shall s ta te  a realistic estimated total auantitv in the  solicitation and 
r 1 t' r o 
f i a t  the  estimated quantity tha t  c o n d ~ t ~ o n s  affecting 

. . 
will be reauired or ordered, or 

w'll tab ffi 'a1 w' r e  auirements I be s le or  normal. The o CI ~ t h  e x ~ e n d i t u r e  authoritv m a v 
obtain the estimate from records of ~ rev ious  reauirements and consumption. or  bv 
o ther  means. and shall base the  estimate on the  most current information 
available. 

ta te ,  if feasible. the  maximum limit of the  contractor's The contract  shall s 
obliyation t o  deliver and the  Government's obl i~at ion t o  order. The contract ma 

. . . . 
also specify max~murn or  m m m u m  a u a n t ~ t ~ e s  that  the Government mav order 

. . . . u der each indl v idual ' ord e r a nd the maximum that  it rnav order during a specified 
P o d  of time. The contr  act  shall spec ifv tha t  failur e of the  Government t o  order 
such estimated minimum or maximum quantities will not entitle the  contractor t~ 
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anv equ~table  adlustment in unit price, 

4a hmllc 
. . 

t rac t  mav be appr ' 

. . 
atlon. A reau~rements  con opriate for acau~r lne  s u p ~ l l e s  o r  

t anticipates recurrine: reau services when t h e  Governmen irements but cannot 
gredetermine t h e  precise au 

. . 
a n t l t ~ e s  of supplies or  services tha t  d e s i ~ n a t e d  

. . .  . . 
Government activltles will need durine a def~ni te  period, 

Par t  E - Inspection and Audit 

Section 3-501 &ht t o  Inspect Place of Business. 

The government, may a t  reasonable times, inspect the  place of business of a contractor or  
any subcontractor which is related t o  the  performance of any contract  awarded or  t o  be 
awarded by t h e  government. 

Section 3-502 R i ~ h t  t o  Audit Record. 

As required by Section 404 of Public Law No. 3-91 (1 CMC 51845). the  contractor and 
subcontractor or  grantee and subgrantee a t  all levels shall provide the  Public Auditor of t h e  
Commonwealth with access to and the right to  examine and copy any records, data or  papers 
relevant t o  a government contract or  grant for a period of three  (3) years after  t h e  final 
payment under the contract o r  grant. A clause t o  this effect shall appear in all government 
contracts and obligations. 

Part  F - Reports and Record 

Section 3-601 Report of m o m p e t i t i v e  or Deceptive Practices, 

When for any reason any person suspects the following practices are  occurring among bidders, 
offerors, contractors or subcontractors, a notice of the  relevant facts shall be transmitted by 
the  €he+ P&S Director t o  the  Attorney General without delay: 

(1) unfair methods of competition; 

(2) deceptive acts; or 

29 
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i - 

(3) unfair business practices. 

These acts  are  more fully defined a t  4 CMC § 5101 through § 5206. 

Section 3-602 Retention of Procurement Records, 

(1) All procurement records shall be retained by the  M P&S Director for a ~ e r d  
of 5 vears after com~letion of c onstruc tion. or full del iverv of t h e  ~ o o d s  o r  services 
under  the  contract. The official with expenditure authority shall also keep copies 
of all procurement records for their  respective agencies. 

(2) The W P&S Director shall maintain a record listing all contracts mdmmdw 
for 

a minimum of five (5) years. The records shall contain: 

(a) each contractors name; 
(b) t h e  amount and type of each contract; 
(c) a listing of the  supplies, services or  construction procured under each 

contract; and - 
a llstme 

. . 
of contracts Der agency and by fiscal year. 

(3) All procurement records, except those designated herein a s  not subject t o  
disclosure, shall be available to  public inspection. 

Article 4 - PROCUREMENT OF CONSTRUCTION AND 
ARCHITECT-ENGINEER SERVICES, PROFESSIONAL SERVICES. 

AND VEHICLES 

Section 4- 101 Construction Procurement. 

( I )  hvj tat ion for Bids. 

(a)  Deposit. The €he+ P&S Director shall determine the  amount of deposit 
required for potential bidders to obtain the  invitation for bids. 

t-- (b) Contents. The invitation for bids shall be prepared in accordance with Section 
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3-102(12). In addition, the  following items shall be included in the  Invitation 
for ~ i d i  

(i) Notice to  Bidders. General information regarding the  project; 
(ii) Instructions to  Bidders. Information on the  preparation of bids, bid 

security requirements and forms and certifications tha t  must be 
submitted with the  bid; 

(iii) General Conditions. Standard contract  clauses governing t h e  
performance of work; 

(iv) Special Conditions. Special contract clauses depending on the  nature 
and dollar amount of the  work t o  be performed; and 

(v) Technical Specifications. Specifications governing the  technical 
aspects of the  work t o  be performed; 

( 2 )  Bid Security. 

(a) Requirement. Bid security shall be required for all competitive sealed bidding 
construction contracts where the price is estimated by the  €hi-& P&S Director 
t o  exceed $25,000.00 or  when the  €he# P&S Director determines i t  i s  in the  
interest of t h e  Commonwealth. Bid security shall be on a bid bond, in cash, 
by certified check, cashiers check o r  other form acceptable t o  the  
government. A surety company shall hold the  certificate of authority from 
t h e  US. Secretary of the  Treasury as  an  acceptable surety o r  other surety 
acceptable t o  the  Attorney General. 

(b) Amount. Bid security shall be an amount equal t o  a t  least fifteen percent 
(15%) of the amount of the bid or other amount as  specified in the  Invitation 
for Bids depending upon the  source of funding. 

(c) Rejection of Bid. Failure t o  furnish bid security, when required by the  
invitation, shall result in rejection of the  bid as  nonresponsive. 

(3) Contract Performance and Payment Bands. 

(a) When a construction contract is awarded in excess of $25.000.00. the  following 
bonds o r  security shall be delivered t o  the  government and shall become 
binding on the  parties upon the  execution of the  contract: 

(i) a performance bond satisfactory to  the  government pursuant to 
subsection (b) below, executed by a surety company authorized t o  do 
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business in the  Commonwealth o r  otherwise secured in a manner 
satisfactory t o  the  government, in an  amount equal t o  one hundred 
percent (100%) of the  price specified in the  contract; and 

(ii) a payment bond satisfactory to  the government pursuant t o  subsection 
b )  below, executed by a surety company authorized t o  do business in 
t h e  Commonwealth or  otherwise secured in a manner satisfactory t o  
the government, for the  protection of all persons supplying labor and 
material t o  t h e  contractor or  i ts  subcontractors for the  performance 
of t h e  work provided for in the  contract. The bond shall be in a n  
amount equal to one hundred percent (100%) of the  price specified in 
the  contract. 

Acceptabilitv of pavment and performance bonds. The P&S Director shall 
ensure that  the bondine companv's p l e d ~ e d  assets are  sufficient t o  cover t h e  
bond obligation. Prior t o  the execution of the contract. the  P&S Director shall 
require the  selected contractor t o  submit -- fi) a current license from t h e  

. . 
bonding companv show in^ tha t  i t  has  authoritv t o  issue bonds. and f11) a 

. .  . 
cert if~cation from the  bondmp: companv tha t  the  unencumbered value of its 
assets (exclusive of all outstandin! commitments on other bond obligations) 
exceed the  penal amount of each bond. 

A contractor submitting an unacceptable pavment or  performance bond may 
be permitted a reasonable time. a s  determined bv the  P&S Director. t o  
s b  u st] ' t t  u e a n a c  c e ~ t a  b le bo nd ~ r i o r  t o  ex e cu t' 1n8 a contract. When e va luating 
payment and performance bonds. the  P&S Director shall con 

. . 
firm t h e  

din! comDanv from other Go acceptabllitv of t h e  bon vernment aeencles. such 
as  the  Insurance Office under the  D e ~ a r t m e n t  of Commerce. 

(4) SUI~S on Payment Bonds,. R/@t to hidtilute. Every person who has  furnished labor 
o r  material t o  the  contractor or i t s  subcontractors for the  work provided in the  
contract, in respect of which a payment bond is furnished under this section, and 
who has not been, paid in full therefor before the  expiration of a period of ninety 
(90) days after the  day on which the  last of the  labor was done or  performed by 
such person or  material was furnished or  supplied by such person for which such 
claim is made,  shall have the  right to  sue on the  payment bond for the  amount, 
o r  t h e  balance thereof, unpaid a t  the  time of institution of such suit and t o  

t---- - prosecute said action for t h e  sum or sums justly due such person; provided, 

32 

COMMONWEALTE REGISTER VOLUME 23 NUMBER 02 February 23,2001 PAGE 17680 



however.. #at my person having a direct contractual relationship with a ' 

subcontractor of the contractor. but no m h c t u a l  relationship express or implied 
with the contractor hmshiq said payment bond. shall have a right of action upon 
the payment bond up& giving written notice to the contractor within ninety (go) 
daysfrom the date on' which such person did or performed the last of the labor 
or furnished or supplied the last of the material upon which such claim is made. 
stating with substantial accuracy the amount claimed and the name of the party 
to whom the material was furnished or supplied or for whom the labor was done 
or perfo~~ned. Such notice shall be personally sened or sened by mailing the 
same by re&ered or certified mail. postage prepaid. in an envelope addressed to 
the contractor at any place the contractor maintains an office or conducts its 
business. 

WZs on Papent BondJr Kbm and Kheo hugbL Every suit instituted upon a 
payment bond &all be brought .in a court of competent jurisdiction for the 
Commonwealth. . . 

. . a- The obligee named in the bond need not 
be joined as a party in any mch suit. 

fiSlcal-MIpl. h r y  contract modification, change order. or contract price 
adjustment under a construction contract shall be subject to prior mitten 
certification by the 0ktm of Finance as to the effect of the contract 
modification. change order or adjustment in contract price on the total project 
budget or the total contract budget. : In the event that the certification disdoses 
a resulting increase in the total pmject budget and/or the total contract budget, 
such contract modification. change order or adjustment in contract price shall not 
be made unless sufficient funds are available therefore. or the scope of the project 
or contract is adjusted so as to permit the degree of completion that is feasible 
within the total project budget and/or total contract budget as it existed prior to 
the price hder consideration; provided, however. that with respect to the validity, 
as to the contractor. of any executed contract modification. change order or 
adjustment in contract price which the contractor has reasonably relied upon. it 
shall be presumed that there has been compliance with the provisions of this 
subsection. 

Section 4- 102 0 - 

t-- - 
' .  . . 
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Procurement Method Architect-Engineer services shall be procured as  provided 
in this section except when authorized as a small purchase, a ~ e d i t e d ~  o r  
emergency procurement. 

Poky. It is  the policy to publicly announce all requirements for architect- 
engineer services and negotiate contracts on the basis of demonstrated competence 
and qualifications a t  a fair and reasonable price. 

Seleetin. The €lwf P&S Director and the ~ e c h n i c a l  Services Division of the 
Department of Public Works shall jointly maintain files of current statements of 
qualifications of architect-engineer firms. After public announcement of 
requirement for architect-engineer services, current statements shall be reviewed 
together with those that may be submitted by other firms in response t o  the  
announcement. Discussions shall be conducted with a t  least three (3) of the firms 
regarding the contract requirements and technical approach and selection made 
therefrom, in order of preference, of no less than three (3) firms determined t o  be 
the most highly qualified to perform the services required. Fee ~ r o ~ o s a l s  mav 

. . 
b e  

solicited upon public announcement: however. this information shall not . . 
be  

t considered ~n he selection of the mos t hi ehlv -a~aIified fms .  Such fee p r o ~ o s a k  
. . 

mav be used bv the P&S D~rector In determir~np a f a r  and reasonable contract 

Negotjatjon. The W P&S Director shall negotiate a contract with the highest 
qualified architect-engineer firm a t  a price determined t o  be fair and reasonable 

. . 
to the government. In d e t w e  what constitutes a fair and reasonable mice t~ 

e ~overrupent. the,  P&S Dlrector shall consider factors such as  the Drices 
g r o ~ o s e d  bv other firms respondin! to  the sollcitatlon, 

. .  . If a fair and reasonable 
. . . . 

price cannot be n e g o t i a t e d d  
d with the highest *qualified firms. - K &mi- 

-, then the €he+ 
Director &a# =select additional firms in order of competence and qualifications 
and continue negotiations until a fair and reasonable price is agreed upon. 

itive Selection Procedur Section 4-103 m e t  es for Professional Services, [From 3- 10'71 
t- - - 

3 4  
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( 1 )  Procuremem! method The services of accountants. physicians or  lawyers shall be 
procured as  provided in this section except when authorized a s  a small purchase, 
emergency Procurement, expedited procurement or  sole-source Procurement. 

(2) Poky.  It is  the policy to  publicly announce all requirements for  professional 
services and negotiate contracts on the basis of demonstrated competence and 
qualifications a t  a fair and reasonable price. The W P&S Director shall maintain 
files of current statements of qualifications of professional firms. Persons engaged 
in providing professional services may submit statements of qualifications and 
expressions of interests providing such types of services. Persons may amend these 
statements a t  any time by filing a new statement. 

(3) Public announcement and form of request for proposals. Adequate notice of the 
need for such services shall be given by the official with expenditure authority 
through a Request For Proposals. The Request For Proposals shall describe the 
services required, list the type of information and data required of each offeror 
and state the relative importance of particular qualifications. 

(4) Discussions The official with expenditure authority may conduct discussions with 
any offeror who has submitted a proposal to  determine such offerors qualifications 
for  further consideration. Discussions shall not disclose any information derived 
from proposals submitted by other offerors. 

Award Award shall be made to the offeror determined in writing by the W EBrS - 
Drector  to  be the best qualified based on the evaluation factors set  forth in the 
request for proposals, and negotiation of compensation determined t o  be fair and 
reasonable. If compensation cannot be agreed upon with the best qualified offeror 
then negotiations will be formally terminated with the selected offeror. If proposals 
were submitted by one or  more other offerors determined t o  be qualified, 
negotiations may be conducted with such other offeror or offerors, in the order of 
the i r  respective qualification ranking, and the contract may be awarded to  the 
offeror then ranked as best qualified if the amount of compensation is determined 
t o  be fair and reasonable. 

$ection 4 - 104 Le ase or Purchase of Vehicles. 

Policv. Anv lease or ~ u r c h a s e  of eovernment vehicles shall be eoverned bv this 
section. It a ~ ~ h e s  to both t h  . . .  

e lni t~al  acauisition of vehicles and the renewal or  
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extension. of vehicle leases. The lease or  uurchase of vehicles shall be procured 

under this Dart. The P&S Director shall establi h a standard ehicle specifications . .  . 
S v 

h shall be updated on a r a a r  basis (not less f r e w t l v  than e v e n  2 vear& 
811 vehlcles leased or ourchased shall be orocured In the name of the Govern 

shall d o r m  to CNMI and.Federa1 laws. lncludlnP the  CNMI Governm ent Vehicle 
Act (1 CMC 57406). and associated r u l u d  repulatlons. 

& Whether to  Lease or Purchase. b c i e s  shall consider whether to  lease or ourchase 
vehicles based on a case - bv - case e valuation of camoarative costs and other 
factors. The follo 

. . 
win?, factors a re  the shall be considered. and a 

record reflectins the apalication of these factors shall be orovided in a form 
prescribed bv the P&S Director and shall be included in the file; 

. . l a  ) E s '  tima t ed leng t h o f the penod in which the veh icle is to  b e, used and the extent 
a t  oer iod 

Financial and ooeratinq ad vantages of a1 ternati ve t v ~ e s  and makes of vehicles. 
ts for the estim ative rental oaymen ated period of u s e  

fd) Net ourchase  rice, * 

fe) Maintenance and other service costs. 
If! The fob winq add itional factors shall be considered. as  aopromiate. fil 

, . a v a i l a b i l i t y o f ~ u r c h a s e )  potential for  use of the vehicle bv other 
. . . . . 

uenc1es  after 1ts use bv the a c s w  awncv 1s ended. 6.d trade In or sal - v w  
. . . . .  . . 

value. flv) Imputed interest. and fv) ava~lab~litv of a servic~nq capabi i v. e.e.. can 'I't . 
. . .  

the vehicles be serviced bv the G o m e n t  or other sources if it is ourchased? 

Purchase method. Generally. the purchase method is a~propr ia te  if the vehicles will 
be used bevond the po'nt 1 in time when cumulative leasin? costs exceed the  
purchase costs. 

Lease method. The lease  method is a~propr ia te  if i t  is to  the Goverornentls 
advantaee under the circumstances. The lease method mav also serve a s  an i n t e r ~ m  

woeram or system !oak: but do not .currenth s u p ~ o r t  acauisition bv ourchase, 

4a Lmse 
. . , .  

with Oation to  Purchase. If a lease is !ust&ed. a lease with option t~ 
purchase IS  refera able. Generdv. a 1on.e term lease shall be avoided. bu t mav be  
a o ~ r o ~ r i a t e  if an o ~ t i o n  to  p urchase e are included. If a 
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state the ~ u r c h a s e  ~ r i c g  lease w t h  o ~ t i o ~ ~ e  is used. the conkact  shall 
or ~rovlde a f o m ~  shows how the ~ u r ~ ~ h h e d  a t  thg 

e of ~urchase .  The o ~ t i o n  to ~ u r c h a s e  m a y d y  be exercised bv a @over& 
a t i t v .  The e m u r e  authoritv shall nobfv the P&S Director 30 davs in advance 
. . 
jf it does not ~ n t e n d  to  exercise the ~ u r c h a s e  option o r  renew the l e a  

Article 5 - CONTRACT TERMS AND ADMINISTRATION O F  CONTRACTS 

Section 5 - 101 Contract Clauses. 

ce.In execut~m contracts. a~encles  shall set the m a x m  amount tha t  can b e  
awed under the contract and d~sallow open - ended contracts. 1.e.. contracts 

ice. Whatever contract t v ~ e  is selected without settinv the maximum contract Dr 
it, contracts to a fixed price 

. . 
m n c i e s  shall lim or a cei11n.e ~ r ~ c e .  and the contractor 

not exceed the price set unless a c&e order is aparoved !See Section 5 - 
v 
Pa.vm 

. . 
ent Terns Pavments shall be made onlv upon submission of evldence of work 

. .  . 
ormed and adherence to  contract terms and s ~ e c ~ f i c a t ~ o n s .  Generdlv. a one - 

time ~ a v m e n t  shall be made after th  e official with e x ~ e n d  iture authoritv has  . . ifled completion of work or dehverv of ~ o o d s  or services. Other t v ~ e s  of 
pavments a re  a s  follows; 

A v  d a n c e  Pavments. Advance ~ a v m e n t s  shall be authorized only m certaln 
. . . .. 

circri.mstances as  provided In  h) or  In (11) below, 

a e contractor falls to  quahfv a s  a res~onsible  contractor due solelv 
ilitv. and it is ~us t~ f i ed  under . . . . .  

to the absence or lack of financial capab 
Section 3 - 106 that the contra ctor IS the onlv available source. subiect 
to  the foil 

. . 
owinp conditions; 

. . 
secuntv. and the official with expend~ture authoritv deterrmnes. based 

* .  on written f i n d l w  . that t he ad v ance ~ a v m e n t  is in the DU blic i nterest. 

j2)  The standards for advance oavment determination are: la) t he  
1 .  d v a n c e  pavmnts  will not exceed the contractor s interim cash n e e b  
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based on an , d v s i s  of the cash flowr_ealaired for con?md 
performance. consideration of the reimbursement or other ~ a v m e n t  
cv-t of the co&ctorls own workinp capital: fb) t he  
h c - e n t s  are  necessarv to  s u ~ d e m e n t  other funds or  c r e a  

. . 
is otherwise au . . 

gva~lable to  the contractor: fc) the reciment alified irs 
ible contractor in all are 

. . a r e s ~ o n s  as  other than fmancial capabilitv; 
. . 

and (dl p a v w  the contractor in advance will result t o  s ~ e c h  
a d v a h e e s  to, the Government. 

43) Ad 
. . 

vance ~ a v m e n t s  shall b-ted t o  not more than 25 percent of 
the contract a rice or an amount eauivalent to a 60 davs w o r b  
capital reauirement. whichever is lower. 

4d The offici a1 with ex~endi ture  authoritv demons w r i t ~ m  tha t  
. . trates in . . 

khe c ommon busmess ~ r a c t ~ c e  of a b articular industrv requires buvers 
to  pav on an ad 

. . vance basis. Such advance pavment shall be l m t e d  t~ 
wt more than 50 ~ e r c e n t  of the contract  rice. Pertinent docum.& 

or tin^ such busines s practlce shall be a ttached t o  the written 
lustlflcatlon. 

fropress &??.eq& Contracts mav ~ rov ide  for ~ r o ~ r e s s  ~ a y m e n t s  ta 
contractors for  work ~e r fo rmed  or cos t s  incurred in the perfomance of the  
contract. Not less .than 10 ~ e r c e n t  of the contract .amount shall be withheld 
p e n d b  final completion of the contract and an evaluation of the contractor's 

tract consists of the D performance. However. if the con erformance of separate 
a nd distinct tasks. then anv funds so withheld with reqard to a particular task 
mav be paid w o n  conlgjet~on of thgt task and an evaluation of 

. . 
t he  

&ractor's nerforrnance. No official with e x ~ d i t u r e  authoritv shall 
proEress navments on a contract unless it has first been established that  the 
covered work or  servlce has been delivered in accordance with the contract. 

ments shall be allowed on s tared m aterials onlv u ~ o n  arri val of ma tenak  
in the CNMI, n ot prior to shipmen t .  and onlv . . after  inspection bv the offic~al 
with ex~endi ture  authoritv, 

4a e contract sh all accuratelv reflect the actual Government r e a u l r e m e d  
t' * v 

C 

iustified under Section deliverables. unless use of a reau~rements contract was 
t- - 

38 
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Contracts with ueneral r e a d e n t s  shall be disallowed. 

sibilitv for e n s u r w  co-ance in c o n t r a c m  rests with the 
iture authoritv. The official 

. . with e e u r e  authoritv m& 
. . availabilitv of contracts. solicit in^ bids com~lv  with reauirements for advertisme: the 

from D 
. . 

otent~al  contractors. evaluatlnu the biddinp contractors. draftinp th 
. . 

c o n t r a c t s t o n t s .  o b t m  the a ~ p r o p r i a t e  
a ~ ~ r o v a l s .  aDDrovuy  am for services. and evaluatinp the contractors IJQQR 

m p l e t i o n  of the contracts, 

The 0 
. . .  . . . 

versiqht res~onsibilitv for the Government s admlnlstration and enforceme& 
o f p ~ a r i l v  with the P&S Director. He o r  she shall be 

. . 
res~onslble for develop~ne --admltion ~ r o c e d u r e s  to  be used 
bv offic~als . . iture authoritv. and m . . 

with expend a j n t a l n ~  a central depositorv 
c ontract o r e v aluat~ons. a n d  m a k ~ n e  the evaluations ava~l ' ab le to  other aeen c' ies upon 
reauest. 

Joontract M . . . . on~tomg Contract m o m t o m  shall be accomplished throu& "production 
su rve~hnce  and re~ort~ne: .  Production sur . I 1  . . veillance is a function which the o f f ~ d  

tor  Droeress and to  i d e n t a  with e m d i t u r e  authoritvuses to  determine contrac 
any factors that mav delav ~erformance.  It shall involve Government review and 
analvsls of (a) contractor ~ e r f o r m a n  ce plans. schedules. con trols. and industrial 
processes. and (b) the contractor's actual performance under them. When 

tatus is needed. offmals . . 
ormation on contract performance s with e x p e n d i k  

ritv shall reaulre contractors to submit production propress reports. The . . 
iture authoritv shall re  &a1 with exDend view and verifv the accuracv of 

ts and advi &S Director of contractor r e ~ o r  se the P anv action he ~ l a n s  to  take 
because of anv ~ o t e n t i a l  or  actual delav in ~erformance.  inclu 
navments. 

The P&S Director shall verifv. whenever necessarv and ~rac t icable .  the results of 
the off lnonitorine by icial with expenditure authoritv. The P&S Director shall 

ance based on several, factors such as  the  
contractors historv of contract performace.  the contrac I .  tor's e~ger jence  with ths: 

I .  contract s u ~ ~ l i e s  or services, and the contractors financial capabiutv. For 
m t r u c h  contracts f& archi 

. . 
tect-enpineer services). contract m o n ~ t o m  
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. . . 
IS ~e r fo rmed  bv the Dlrector of the Technical Semces  Divlsion of the  De- 
of Public Works ~ u r s u a n t  t o  Section 2-104f9), 

m m a l s  with -diture authoritv shall con-lld 
. . ete. w i w  15 davs of the e d  

gf the contract. a post-evaluation of each contractor which shall be k e ~ t  on 
file for 36 months. The offlcl 

. . a1 with exgenditure authoritv shall report to  the 
P&S Director on a ~r escribed form a t  leas t the follo wine informatian; 

4d d m  
. .  . 

the contract. and the reasons for and amount of anv cost overruns or 
&laved corndetionsA 
Whether the contr acted work or services met the  aualitv standards . .  . 
s ~ e c ~ f i e d  in the contract, 

4?d ether the contract or fulf~lled all the r eau i rmen t s  of the contract, 
and if not. in what wavs the contractor dld not fulfill the  contract, 

4Ld the contractor tha t  caused difficulties . . 
Factors outs~de  the control of 
in contractor performance. 

4d Bow the contract results and findings will be utilized to  meet the 

The oost evaluation of each contractor shall be submitted before f i n d  
pavment and close-out of the contract is done. 

4d The PhS Di rector shall es  tablish and maintain a central depository of all 
. . 

tion doc t not be l u  . . 
contract adm~n~s t r a  uments. whlch should ~nclude. bu 
to. txoeress ~e r fo rmance  m d  oost-evaluation documents. These documents 
shall be d e  availabIe to  a n v h t u r e  authority w o n  request with t,,hg 

P&S Director, 

Section 5 - 103 !&mxh&x 

Rxecution of a change order shall onlv be allowed if an increase. decrease. or  
c h a w  ~n the scone of work is reauired whlch was not reasonablv foreseeable a t  

tion of the c& 
. . act. However. no change order result- 

. . rn increase In contract cost or  tlme .shall be allowed when it is a direct result of 
1 .  . . 

f i e  contractor s inexperience. ~nefficiency. or incompetence, 
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Before addiw s l m f m n t  n 
. . .  . . ew - work to  e x i m  e . contracts. the aeencv shall 

thorolagblv assess. whether or not i t  would be more prudent t o  seek c o m ~ e t i t i o ~  
e o r d m  on construct im and A M  contracts wh~ch exceed 25 percent of t he  

t ract  price sh 
. . 

ulative con all automaticallv be ~ r o c u r e d  throueh c o w  

. . 
additional work is a u t w e d  without using full and o ~ e n  camp etitlon under Section 

. . 

Contractors shall not be a h  h e  bevond the exp~ration te rm 
. . 

wed to cont~nue wor 
. . 

of an o n p m l  contract In the absence of an a~proved  new contract or  c h a w  
~ r d e r .  Chawe orders. shall be ~ roces sed  usmp the ~ r o c e d u r e s  for Drocesslne new 
contracts In Section 2- 104, 

ontracts for r e c u r r i n ~  and c o n t ~ n w  service . . 
Extension of Services. Award of c 

ents are often &ved due to circumstances bevond the control of c o n t r a d u g  
iation of . . 

offices. In order to avoid neeot short extensions to e x ~ s t l n  contracts. the P&S 
Director mav include an option clause insollcltatlons and con 

. .  . tracts which will enable t he  
-m . . 

Government to  reauire continued ~erforrnance of anv 
the  rates s~ec l f ied  In the c 

. .  . . . ontract. The oation provision mav be exerclsed more t h u  

Article 54 - PROTESTS AND DISPUTES 

Part A - Bid Protests and Appeals 

Section §fi- 101 Protests t o  the P&S Director, 

(1) General 

(a) Any actual or prospective bidder, offeror, or contractor who is aggrieved in 
connection with the solicitation or award of a contract may protest t o  the 
€I& m. The protest shall be received by the+htd P&S Director 
in writing within ten (10) days after such aggrieved person knows or  should 
have known of the facts giving rise thereto. The €he# P&S Director shall 
consider all protests or objections to the award of a contract, whether 
submitted before or after award. If a protest is oral and the matter cannot 
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be resolved, written confirmation of the protest shall state fully t he  factual 
and legal grounds for the protest; 

Other persons, including bidders involved in or  affected by the protest shall 
be given notice of the protest and its basis in appropriate cases. These 
persons shall also be advised that  they may submit their views and relevant 
information t o  the W P&S Director within a specified period of time. 
Normally, the time specified will be one (1) week. Exceptions a re  t o  be 
considered exceptional and will be granted sparingly; 

The P&S Director shall decide the protest within twenty (20) calendar 
days after all interested parties have submitted their views unless he certifies 
that the complexity of the matter requires a longer time, in which event he 
shall specify the appropriate longer time; 

When a protest, before or after award, has been appealed t o  the Public 
Auditor, a s  provided in these procedures, and the €%ef P&S Director is 
requested to submit a report, the €hi& P&S Director should include with his 
report a copy of; 

the protest; 
the  bid submitted by the protesting bidder and a copy of the bid of 
the  bidder who is being considered for award, or  whose bid is being 
protested; 
the solicitation, including the specifications on portions relevant t o  the 
protest; 
the abstract of offers or relevant portions; 
any other documents that are  relevant t o  the protest; and 
the  M P&S Director's signed statement setting forth findings, 
actions, and recommendations and any additional evidence or  
information deemed necessary in determining the validity of the 
protest. The statement shall be fully responsive to  the allegation of 
the protest. If the award was made after receipt of the protest, the 
€he+ p&S Director's report will include the determination prescribed 
in subparagraph (2)(d) below. 

Since timely action on protests is essential, they should be handled on a 
priority basis. Upon receipt of notice that an appeal from the €he# 
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Director's decision has been taken to  the Public Auditor. the €%& - 
Director shall immediately begin compiling the information necessary for a 
report a s  provided in subsection (d) above. To further expedite processing. 
the  official who furnishes the agency's report should, upon request of the 
p t w k s k ~ ~ ~ e l l &  or the Public Auditor, simultaneously furnish a complete 
copy (except for information privileged by law or which the €h&P&S Director 
deems must be confidential in order to  benefit from competitive bidding) t o  
the pmtfftrr a m .  In such instances, t he  pmksk igmell&shall be 
requested to furnish a copy of any comments on the  administrative report 
directly to ' the Public Auditor a s  well as  the €hid P&S Director. 

(2) Protest Before Award. 

The P&S Director shall require that written confirmation of an oral 
protest be submitted by the time specified in Section §&-101(l)(a) and may 
inform the protester that the award will be withheld until the specified time. 
If the written protest is not received by the time specified, the oral protest 
may 'be disregarded. 

An award may be made in the normal manner unless the &id P&S Directoq 
finds i t  necessary in his discretion to  take remedial action. 

When a proper protest against the making of an award is received, the award 
will be withheld pending disposition of the protest. The bidders whose bids 
might become eligible for award shall be informed of the protest. In addition. 
those bidders shall be requested, before expiration of the  time for acceptance 
of their bids, to  extend the time for acceptance t o  avoid the need for 
readvertisement. In the event of failure to  obtain such extensions of bids, 
consideration shall be given to proceeding with an award under subparagraph 
(c) below. 
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When the  P&S Director receives a   rote st. a contract mav not be awarded 
gendulq the  resolution of the protest and a p ~ e a l  with the Public Auditor 

. . . . 
c l u d m  the ~ e r i o d  f o r - f u  an a ~ ~ e a l )  unless it is d e t e r m b d  ~n 

. . w r ~ t i q  
. . .  that candrcumstances w h ~ c h  s&icantlv affect t h e  

. . . . . . t awa i tm~  the decision of the P&S 
Director and the Public Auditor, 

authorized t o  make the determination in s u b ~ a r w a p h  fc) above after 
. . 

receivlne the recommendation of the expenditure authoritv. The d e t e  
. . 

of the u r ~ e n t  and c o m p e l h  situation shall be submitted to  the Attorney 
General. f o r revlew. and a bsent anv ob iection from the Attorney General w i w  

I . . five (5) workinq davs of, such submittal. the  P&S Directors determinat~on 
tract award shall not be becomes final. A con a u t w e d  unW the P&S Director 

bas  notified the Public Auditor of his determination in subparagraph fc) 
above. The €hid P&S Director also shall give written notice to  the protester 
and others concerned of the decision to proceed with the award. 

(3) Pro tests After A ward 

Although persons involved in or affected by the filing of a protest after award may be 
limited, in addition to the €hid P&S Director, a t  least the contractor shall be furnished 
the notice of protest and its basis in accordance with subparagraph (l)(b) above. When 
i t  appears likely that an award may be invalidated and a delay in receiving the supplies 
or services is not prejudicial to the Government's interest, the &id P&S Director should 
consider seeking a mutual agreement with the contractor t o  suspend performance on a 
no-cost basis. 

(a) Except as  otherwise specified, all "days" referred to  in this part  are  deemed 
to  be working days of the Commonwealth Government. The term "file" o r  
"submit" except as  otherwise provided refers t o  the date of transmission. 

(6) In computing any period of time prescribed or  allowed by these procedures. 
the day of the act or event from which the designated period of time begins 
to run shall not be included. 
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Section §&- 102 &peals of M P&S DirectorlsJeclsi 
. . 

ons to the Public Audltor, 

Junsdiction;6xbaustion of Remedies. A written appeal to the Public Auditor from 
a decision by the M P&S Director may be taken provided that the party taking 
the appeal has first submitted a written protest to the W P&S Director as  
provided in section §fi-101 of these Procedures, and the HI& P&S Director has 
denied the protest or has failed to act on the protest within the time provided for 
in section 55- 101 (1) (c) above. 

Fom of Appeal No particular form of pleading is required for- filing an appeal to 
the Public Auditor. The appeal shall. however: 

(a) Include the name and address of the appellant; 
(b) Identify the contracting agency and the number of the solicitation or 

contract; 
( c )  Contain a concise, logically arranged, and direct statement of the grounds for 

appeal; and 
(d) Specifically request a ruling by the Public Auditor. 

nine For Hhng Appeai An appeal from the M P&S Director's decision must be 
received by the office of the Public Auditor not later than ten (10) days after the 
appellant receives the decision of the M P&S Director, or, in the event that the 
%id P&S Director has not decided the protest within ten (10) days from the date 
that he should have decided the protest pursuant to Section 55-lOl(l)(c) above. 
Any appeal received after these time limits shall not be considered by the Public 
Auditor unless good cause is shown or unless the Public Auditor determines that 
the appeal presents issues significant to procurement practices that are not 
outweighed by the detriment to the Commonwealth should the appeal be 
considered. 

Notice o f M  Atpea/ Submjssjon of P&S Djrector j. Report and nine for 
R;lng of Comments on Report. 

(a) The Public Auditor shall notify the && P&S Director by telephone and in 
writing within one (1) day of the receipt of an appeal. requesting the &I& 
P&S Director to give notice of the appeal to the contractor if award has been 
made or, if no award has been made, to all bidders or proposers who appear 
to have a substantial and reasonable prospect of receiving an award if the 
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Director, will not make an award prior t o  resolution of the protest except as  
provided in t h ~ s  section. In the event the P&S Director determines that award 
is to be made during the pendency of an appeal, the M P&S Director will notify 
the Public Auditor. 

appeal is denied. The €he# P&S Director shall be requested to furnish in 
accordance with section 51-lOl(l)(b) of these Procedures copies of the 
protest and appeal documents to such parties with instructions to 
communicate further directly with the Public Auditor. 

(b) Material submitted by an appellant will not be withheld from any 
Commonwealth or federal agency which may be involved in the appeal except 
to the extent that the withholding of information is permitted or required by 
law or regulation. If the appellant considers that the protest contains 
material which should be withheld. a statement advising of this fact must be 
affixed to the front page of the appeal document and the allegedly 
proprietary information must be so identified wherever it appears. 

(c) The Public Auditor shall request the €hid P&S Director to submit a complete 
report on the appeal to the Public Auditor as expeditiously as possible 
(generally within %lQ - working days) in accordance with Section § u O l ( l ) ( d )  
of these Procedures and to furnish a copy of the report to the appellant and 
other interested partie- 4 i w .  

(d) Comments on the agency report shall be filed with the Public Auditor within 
ten (10) days after the Public Auditor's receipt of the report, with a copy to  
the agency office which furnished the report and to  other interested parties. 
Any rebuttal an appellant or interested party may care to make shall be filed 
with the Public Auditor within five (5) days after receipt of the comments to  
which rebuttal is directed, with a copy to the agency office which furnished 
the report. the appellant, and interested parties, as the case may be. 
Unsolicited agency rebuttals shall be considered if filed within five (5) days 
after receipt by the agency of the comments to which rebuttal is directed. 

(e) The failure of an appellant or any interest& party to comply with the time 
limits stated in this section may result in resolution of the appeal without 
consideration of the comments untimely filed. 

(5) MhboIding of Award When an appeal has been filed before award, the W - M 
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Furnishing of /nfamatjon on Protests. The Public Auditor shall, upon request, 
make available to any interested party information bearing on the substance of the  
appeal which has  been submitted by interested parties or  agencies except t o  the  
extend tha t  withholding of information is permitted or required by law or  
regulation. Any comments thereon shall be submitted within a maximum of ten 
(10) days. 

3"ime for Submission of Additional hformatjon. Any additional information 
requested by the Public Auditor from the appellant or  interested parties shall be 
submitted no later than five (5) days after the receipt of such request. If it is 
necessary to obtain additional information from the €hie+ P&S Director, the  Public 
Auditor will request that such information be furnished as  expeditiously as possible. 

Conference. 

A conference' on the merits of the appeal with the Public Auditor may be held 
a t  the request of the appellant, any other interested party, o r  the €hid 
Director. Request for a conference should be made prior to  the  expiration of 
the time period allowed for filing comments on the agency report. Except in 
unusual circumstances, requests for a conference received after such time will 
not be honored. The Public Auditor will determine whether a conference is 
necessary for resolution of the appeal. 

Conferences normally will be held prior to expiration of the period allowed for 
filing comments on the agency report. All interested parties shall be invited 
t o  attend the conference. Ordinarily. only one conference will be held on an  
appeal. 

Any written comments to be submitted and a s  deemed appropriately by the 
Public Auditor as a result of the conference must be received in the office of 
the  Public Auditor within five (5) days of the date on which the conference 
was held. 

(i) Time for Decision; Notice of Decision: The Public Auditor shall, if 
possible, issue a decision on the appeal within 25 days after all 
information necessary for the resolution of the appeal has been 
received. A copy of the decision shall immediately be mailed o r  
otherwise transmitted to the appellant, other participating parties, and 
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the €he+ P&S Director. 

( 9 )  Request for Reconsidera tion. 

(a) Reconsideration of a decision of the Public Auditor may be requested by the  
appellant, any interested party who submitted comments during consideration 
of the protest, the €hid P&S Director, and any agency involved in the protest. 
The request for reconsideration- shall contain a detailed statement of the 
factual and legal grounds upon which reversal or  modification is deemed 
warranted, specifying any errors of law made o r  information not previously 
considered. 

(b) Request for reconsideration of a decision of the Public Auditor shall be filed 
not later than ten (10) days after the basis for reconsideration is known or  
should have been known, whichever is earlier. The term "filed" a s  used in this 
section means receipt in the Office of the Public Auditor. 

(c) A request for reconsideration shall be subject to  these bid protest procedures 
consistent with the need for prompt resolution of the matter. 

Section 44- 103 Remedies. 

Remedies hjor  to Award If prior to  award the €hid P&S Director o r  the Public 
Auditor determines that  a solicitation or proposed award of a contract is in 

the Public Aud violation of law or regulation, then the P&S Director or  itor shall 
have the  solicitation or proposed award skrdkbe: 

(a) canceled; or 
(b) revised to  comply with law or regulation. 

Remedies After an Award. If after an award the - or the Public 
Auditor determines that a solicitation or award of a contract is in violation of law 
or regulation, then the P&S Director or the Public Auditor may: 

(a) if the person awarded the contract has not acted fraudulently or in bad faith: 

(1) 
. . 

ratify or  affirm the c o n t r a c t t ,  provided 
i t  is  determined that doing so is in the best interest of the 

COMMONWEALTH REGISTER VOLUME 23 NUMBER 02 February 23,2001 PAGE 176% 



Commonwealth; or  
(ii) terminate the contract- and the person awarded the  

contract shall be compensated for the  actual expenses reasonably 
incurred under the contract, plus a reasonable profit, prior t o  
termination; 

(b) if the person awarded the contract has acted fraudulently or in bad faith: 

(i) &clamthe contract null and void; or 
(ii) 

. . 
ratify o r  affirm the contract if such 
action is in the best interests of the Commonwealth, without prejudice 
to  the Commonwealth's rights to such damages a s  may be appropriate. 

Section 55- 104 Rffective Date, 

All protests as  to the manner of bidding, the failure to  properly award a bid, the failure of 
government to contract with a business after bidding, or the cancellation of bids which may 

( or may not be subject of lawsuit but have not reached final judgment a s  of the effective date 
of these regulations shall be heard in accordance with this Part  upon the request of the 
actual or prospective bidder, offeror, or contractor who is aggrieved. 

Part B - Disputes 

Section 46-201 - b p t e s ,  

(1) Any dispute between the government and a contractor relating to the performance, 
interpretation of o r  compensation due under a contract, which is the subject of 
these regulations, must be .filed in writing with the W P&S Director and the 
official with the expenditure authority within ten (10) calendar days after 
knowledge of the facts surrounding the dispute. 

(2) The official with contracting authority will attempt to resolve the dispute by mutual 
agreement. If the dispute cannot be settled either party may request a decision 
on the dispute from the #id p&S Director. The Gmf P&S Director shall review 
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the  facts pertinent t o  the dispute, secure necessary legal assistance and prepare 
a decision that shall include: 

(a) description of the dispute; 
(b) reference to. pertinent contract terms; 
(c) statement of the factual areas of disagreement o r  agreement; and 
(d) statement of the decision as  to the factual areas of disagreement and 

conclusion of the dispute with any supporting rationale. 

The €h+P&S Director may require a hearing or  tha t  information be submitted on 
the  record, in his discretion. 

(3) Duty to Contime Performance. A contractor that has  a dispute pending before the 
official with expenditure authority or the M P&S Director must continue t o  
perform according to the terms of the contract and failure to  so continue shall be 
deemed to be a material breach of the contract unless he obtains a waiver of this 
provision by the official with the expenditure authority. 

Article 7 - [Reserved for SOCIO-ECONOMIC PROGRAMS] 

Article 68 - - ETHICS IN PUBLIC CONTRACTING 

Part-A - Definitions 

Section 68-101 Deflnl_tlons of Terms, 
. a .  - 

1. Confidential jnformation means any information which is available to  an employee only 
because of the  employee's status a s  an employee of this government and is not a matter of 
public knowledge or available to the public on request. 

2. Conspjcuouslymeans written in such special or distinctive form, print or manner that a 
reasonable person against whom i t  is  to  operate ought to have noticed it. 

3. D~kect o r  hdirect pari!ic@abon means involvement through decision, approval, disapproval. 
recommendation, preparation of any part  of a purchase request, influencing the content of 
any specification or procurement standard, rendering of advice, investigation, auditing or in 

COMMONWEALTH REGISTER VOLUME 23 NUMBER 02 February 23,2001 PAGE 17698 



any other advisory capacity. 

', 

4. financial interest means: 

a. ownership of any interest or involvement in any relationship from which or  a s  a 
result of which, a person within the past year has received or is presently or  in the 
future entitled to  receive compensation; or 

b. holding a position in a business such a s  an officer, director. trustee. partner, 
employee or the like or  holding any position of management. 

5. Gratuity means a payment, loan, subscription, advance, deposit of money. services or 
anything of more than nominal value, present or  promised, unless consideration of 
substantially equal or greater value is received. 

6. Immediate farnibmeans spouse, children, parents. brothers and sisters. 

Part B - Standards of Conduct 

Section 61-201 Polic& 

Public employment is a public trust. In governmental contracting, public employees shall 
( ' discharge their duties impartially so as  to: 

(1) insure fair competitive access to governmental procurement by reasonable 
contractors; and 

(2) conduct themselves in a manner as  to  foster public confidence in the integrity of 
the  government procurement process. 

Section 6a-202 h r a l  Standards. 

(1) hployees .  Any attempt to  realize personal gain through public employment by 
conduct inconsistent with the proper discharge of the employee's duties is a breach 
of a public trust. In order to fulfill this ethical standard, employees must meet the 
requirements of these regulations. 

(2) Contractors. Any effort to influence any public employee to breach the standards 
of ethical conduct set forth in these regulations is also a breach of ethical 
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standard. 

* .  

i Section 64-203 Employee Disclosure Requiremiah 

( 1 )  Disclosure of benefit receivedfrom contract. Any employee who has. or obtains any 
benefit from, any government contract with a business in which the employee has 
a financial interest shall report such benefit to the €I& P&S Director. 

(2) Failure to disclose benefit recejved Any employee who knows or should have known 
of such benefit and fails to report such benefit is in breach of these ethical 
standards. 

Section 64-204 Em-,, 

(1) Conflict of interest. It is a breach of ethical standards for any employee to 
participate directly or indirectly in a procurement when the employee knows that: 

(a) the employee or any member of the employee's immediate family has a 
financial interest pertaining to the procurement; or 

(b) any other person, business or organization with whom the employee or any 
member of the employee's immediate family is negotiating or has an 
arrangement concerning prospective employment is involved in the 
procurement. 

(2) Discovery of actual or potential conflict of interest, disguahfication and  waive^ 
Upon discovery of an actual or potential conflict of interest, an employee shall 
promptly file with the W P&S Director a written statement of disqualification 
and shall withdraw from further participation in the transaction involved. The 
employee may. at  the same time, apply to the Public Auditor for an advisory 
opinion as  to what further participation. if any, the employee may have in the 
transaction. 

Section 64-205 - Gratuities and K ickbacks. 

(1) Gratuities. It shall be a breach of ethical standards for any person to offer, give 
or agree to give any employee or former employee, or for any employee or former 
employee to solicit, demand. accept or agree to accept from another person, a 
gratuity or an offer of employment in connection with any decision, approval, 
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disapproval, recommendation, preparation of any part  of a program requirement 
or a purchase request, influencing the content of any specification or procurement 
standard. rendering of advice, investigation, auditing or  in any other advisory 
capacity in any proceeding or application, request for ruling, determination, claim 
or controversy. or other particular matter, pertaining t o  any program requirement 
or a contract or  subcontract or to  any solicitation or  proposal therefor. 

(2) fickbacks It shall be a breach of ethical standards for any payment, gratuity or  
offer of employment to  be made by or on behalf of a subcontractor under a 
contract t o  the prime contractor or  higher tier subcontractor or  any person 
associated therewith as  an inducement for the award of a subcontractor or  order. 

. . .  
Section 61-206 Prohibition wt Contingent Fees, 

(1) Contingent fees It shall be a breach of ethical standards for a person t o  & 
retained, or to retain a person, to  solicit or secure government contracts upon an 
agreement or understanding for a commission, percentage, brokerage o r  contingent 
fee, except for retention of bona fide employees or  bona fide established 
commercial selling agencies for the purpose of securing business. 

(2) Representation of contractor. Every person, before being awarded a government 
contract, shall represent, in writing tha t  such person has  not retained anyone in 
violation of this section. Failure to do so constitutes a breach of ethical standards. 

Section 68-20'7 - Contract Cla uses, 

The prohibitions against gratuities, kickbacks and against contingent fees shall be 
conspicuously set forth in every contract and solicitation therefor. 

Section 64-208 m t i o n s  
. . 

on E m v m e n t  of Present and Former Emglovees, 

( 1 )  Present employees It shall be a breach of ethical standards for any employee who 
is participating directly or indirectly in the procurement process to become or  be. 
while such an employee, the employee of any person contracting with the 
governmental body by whom the employee is employed. 

(2) Restrictions on former emp/yees in matters connected with their former duties. 

r-- 53 
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(a) Permanent disqualification of former employee personally involved in a 
particular matter.  It shall be a breach of ethical standards for any former 
employee knowingly to act as  a principal, or as  a n  agent for anyone other 
than the government, in connection with any: 

(i) judicial or other proceeding, application. request for a ruling or other 
determination; 

(ii) contract; 
(iii) claim; o r  
(iv) charge o r  controversy, in which the employee participated personally 

and substantially through decision, approval, disapproval, 
recommendation, rendering of advice, investigation, or  otherwise while 
a n  employee, where the government is a party or  has a direct or  
substantial interest. 

(3) D!squahficatjon of business when an employee has a financial interest. It shall be 
a breach of ethical standards for a business in which an  employee has a financial 
interest knowingly t o  act  a s  a principal, or as  an agent for anyone other than 
government, in connection with any: 

(a) judicial or other proceeding, application, request for a ruling or other 
determination; 

(b) contract; 
(c) claim; or 
(d) charge or  controversy, 
in which the employee either participates personally and substantially through 
decision, approval, disapproval recommendation, the rendering of advice, 
investigation, or  otherwise, or which is the subject of the employee's official 
responsibility, where the  government is a party or has a direct and substantial 
interest. 

Section 64-209 Use of C o n f i b t i a l  In fo rma t iu  

It shall be a breach of ethical standards for any employee or former employee to  knowingly 
use confidential information for actual or anticipated personal gain, or the actual o r  
anticipated personal gain of any other person. 

Section 68-210 - Collusion by Bidders. 
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Collusion or secret agreements between bidders for the purpose of securing an advantage t o  
t he  bidders against the authorizing agent in the awarding of contracts is prohibited. The 

i official with the expenditure authority may declare the contract void if he finds sufficient 
evidence after a contract has been let that  contract was obtained by a bidder o r  bidders by 
reason of collusive or secret agreement among the bidders to  the disadvantage of the  
government. 

. . Section 68-21 - 1 Civil and -strati ve Reme& 

In addition to existing remedies provided by law, any person who violates any of t he  provisions 
of these regulations maybe subject to one or more of the following: 

Government emp/oyees. Government employee is any person whether appointed, 
elected, excepted service or civil service. An employee who violates the  provisions 
of these rules and regulations is subject to adverse action a s  may be appropriate 
in his or  her particular circumstances. 

This action includes but is not limited to reprimand, suspension without pay. 
termination of employment, civil injunction, civil suit for damages or  return of 
government money, or criminal prosecution. 

Contractors. A contractor who violates a provision of these rules and regulations 
shall be subject to a written warning of reprimand, the termination of the contract 
o r  suspension from being a contractor or subcontractor under a government 
contract in addition to other penalties prescribed by law. 

All proceedings under this section must be in accordance with due process 
requirements. 

Section 68-212 W o r i t v  to  Debar or Suspend. 

(1) Authority. After reasonable notice to the person involved and reasonable 
opportunity for the person to be heard under the Administrative Procedures Act, 
the  P&S Director after consultation with the official with expenditure 
authority and the Attorney General, shall have authority t o  debar a person for 
cause from consideration for award of contracts. The debarment shall not be for 
a period of more than three (3) years. The same officer, after consultation with 
the official with authority and the Attorney General, shall have authority to suspend 
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a person from consideration for award of contracts if there is probable cause for 
debarment. The suspension shall not be for a period exceeding three (3) months. 

(2) Causes for debarment or suspension. The causes for debarment or  suspension 
include the following: 

(a) conviction for commission of a criminal offense is an incident to  obtaining o r  
attempting to  obtain a public or private contract or  subcontract, or in  the 
performance of such contract or  subcontract; 

(b) conviction under Commonwealth or federal statutes of embezzlement, theft. 
forgery, bribery, falsification or  destruction of records, receiving stolen 
property, violation of the Consumer Protection Act (4 CMC § 5101 et. seq.). 
violation of any unfair business practices as  prescribed by 4 CMC 5 5202, o r  
any other offense indicating a lack of business integrity o r  business honesty 
which currently. seriously, and directly affects i ts  responsibility as  a 
government contractor; 

(c) conviction under Commonwealth or federal antitrust statues arising out of the 
submission of bids or proposals such as in Chapter 2 of Division 5 of Title 4 
of the Commonwealth Code; 

(d) violation of contract provisions, a s  set forth below, of a character which is 
regarded by the Ehef P&S Director to be so serious a s  t o  justify debarment 
action: 

(i) deliberate failure without good cause to  perform in accordance with 
the specifications within the time limits provided in the contract; or  

(ii) a recent record of failure to perform or of unsatisfactory performance 
in accordance with the terms of one or more contracts; provided that 
failure to  perform or unsatisfactory performance caused by acts 
beyond the control of the contractor shall not be considered a basis 
for debarment; 

(e) any other cause that the P&S Director determines t o  be so serious and 
compelling as  to affect responsibility as  a government contractor, including 
debarment by another governmental entity; d 41: 

(f) for violation of any of the ethical standards set forth in Article 68. - 

(3) Decision. The M P&S Director shall issue a written decision to  debar or suspend. 
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The decision shall state the reasons for the action taken. 

(4) Notice of decision. A copy of the decision shall be mailed or otherwise furnished 
the d e c w n m  . . 

immediately to the debarred or suspended person. A c o w  of 
$e provided to other Commonwealth ~rocurement offices, 

57 
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Commonwealth of the Northern Mariana Islands 
Department of Public Health 

Ofice of the Secretary 

NOTICE AND CERTIFICATION OF ADOPTION OF 

AMENDMENTS TO THE RULES AND REGULATIONS 

GOVERNING THE SCREENING REQUIREMENTS 

FOR ALIEN EMPLOYEES 

I, Joseph Kevin P. Villagomez, Secretary of the Department of Public 
Health, which is promulgating the Amendments to the Rules and Regulations 
Governing the Screening Requirements for Alien Employees, published in the 
Commonwealth Register Vol. 22, No. 12 on December 20,2000 at pages 17591 
through and including 17608, by signature below hereby certify that as published 
such Regulations are a true, correct, and complete copy of the ~mendme tk  to 
the Rules and Regulations Governing the Screening Requirements for Alien 
Employees, previously proposed by the Department of Public Health, which after 
expiration of the appropriate time for public comment, have been adopted without 
modification or amendment. I further request and direct that this Notice and 
Certification be published in the CNMl Commonwealth Register. 

I declare under the penalty of perjury that the foregoing is true and correct 
and that this declaration was executed on the 1 4 ~ ~  day of February, 2001 at 
Saipan, Commonwealth of the Northern Mariana Islands. 

illagomez 
nt of Public Health 

k-.-7 
% .. * 

Commonwealth Health Center 
P.O. Box 409 CK, Saipan, MP 96950 

Telephone: (670) 234-8950 FAX: (670) 234-8930 or 234-8931 
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CERTIFICATION BY THE OWPICE OF THE ATTORNEY GENERAL: 

Pursuant to 1 CMC 2 153 as amended by Public Law 10-50, the above certification hereto have been reviewed and 
approved as to form and legal suEciency by the Office of the Attorney General. 

Dated ths 2 6 day of FEBRUARY. 200 1. 
HERBERT D. SOLL 
Attorney General 

By: 
ELLIOTT A. SATTLER 
Assistant Attorney General 

RECEIVED BY: 
SOLEDAD B. SASAMOTO 

$&al Assistant for Administration 
Date: ~ / 7 ' / 0 /  

Regstrar of Co rations 
Date: 3 / / 6 7 b  1 

tt- 
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