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1. Jury . Criminal Aetions 

In state court prosecutions for criminal 
offenses punishable by more than six 
months imprisonment, the Sixth 
Amendment right 10 jury trial is a 
fundamental constit utional right 
guaranteed by the founeerdh amendment's 
due process clause. U.S. Const., Amend. 
6, 14. 

2. Appeal and Error 
Appellate coutts have the responsibility 10 
dispose of an appeal OIl as narrow and few 
constitutional grounds as possible. 

3. Trusteeship . Ueited States 
The relationship between the United States 
and the people of the Trust Territory is a 
fiduciary one ill which the interests cf the 
inhabitants of the territory are paramounL 

4. Territories · Incorporated 
"Incorporated territories" are territories 
deemed in all respects a part of the United 
States. 

5. Territories · Unincorporated 
"UnincOlporated territories" are territories 
which are not an integral part of the 
United States. 
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6. Constitutional Law • 
Territories 

The United States Constitution applies 
fully in inoorporated territories, but only 
fundamental c:oostitutional rights apply of 
their own force in unincorpora ted 
teniUlries. 

7. Constitutional lAw • Due 
Proce .. 

The guarantee against die deprivation of 
tife (]I' liberty without due process of law 
is one of die fundamental constitutional 
rights .bich inherently apply in 
unincorparaled territories. U.S. ConsL, 
Ameod.14. 

I. COIIrtI · Did .. 
AlIhc:laP dictum may be followed if it is 
safflCieady pcnuasive, it is not cootrol
Una IRd .., be disapproved. 

9. Coutitutioul Uw • 
Territories 

The same cunstitutiooal definition o( die 
tam "fundamental rights" applies 10 Slates 
and la'ritaies. 

10. Co_dtutioul Law - Due 
Proeess - Penou Protected 
Aliens are "persons" protected by 
fourteenth amendment due process. U.S. 
Const., Amend. 14. 

11. Courts · Stare Decisis 
The precedential force of older case 
authority may be as effectively dissipated 
by a later trend of decision as by a 
statement expressly overruling it. and 
where subsequent Supreme Court 
decisions have eroded an older case, a 
lower federal court must follow the 
Supreme Court's new lead to a conclusion 
inconsistent with the older case. 

12. Jury - Criminal Actions 



The Sixth Amendment right to jury trial 
is a fundamental due process right which 
applies to unincorporated territories. 

13. Covenant 
Section of the Covenant that is a restraint 
upon legislative authority and which 
specifies fundamental Covenant provisions 
may be modified only by the mutual 
consent of the governments of the United 
States and the NMI does not prevent the 
judiciary from invalidating Covenant 
provisions which conflict with the United 
States Constitution. Covenant §lOS. 

14. Constitutional Law -
Justiciability - Case or 
Controversy 
Cases or controversies arising under the 
Covenant are justiciable in federal court. 
Covenant §903. 

15. Courts - Powers 
It is the province and duty of the judiciary 
to say what the law is and this duty may 
not be surrendered or waived. 

16. Territories - Unincorporated 
The tenn ·unincorporate d territory" is 
sufficiently expansive to include the Trust 
Territory, of which the Commonwealth 
remains part, although the United States 
administers the Trust Territory as a trustee 
and not a sovereign. 

17. Covenant 
The Commonwealth, which derives its 
authority directly from the governed 
pursuant to a local constitution, entered 
political affiliation with the United States 
under a bilateral agreement which confers 
vested rights and therefore is not 
unilarerally revocable by Congress. 

18. Constitutional Law 
The Constitution is "a living document" 
which aceommodatcs political and social 
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evolution, in changing conditions and 
even in different places. 

19. Territories - Commonwealth 
The Commonwealth of the Northern 
Mariana Islands is an "unincorporated 
territory" for purposes of determining the 
applicability of the due process right to 
jury trial guaranteed by the Sixth and 
Fourteenth Amendments. U.S. Const., 
Amend.6,14. 

20. Constitutional Law -
Fundamental Rights 
A law which impinges upon a 
fundamental right explicitly or implicitly 
secured by the United States Constitution 
is presumptively unconstitutional. 

21. Statutes - Construction 
Although a court must endeavor to 
construe legislation so as to avoid its 
unconstitutionality. the court cannot 
engage in saving construction if statutory 
meaning and intent are clear. 

22. Constitutional Law -
Supremacy 
The Covenant cannot override the U.S. 
Constitution. 

23. Constitutional Law -
Supremacy 
United States treaties and laws must 
comply with the Constitution. 

24. Trusteeship - United States 
The United States government is entirely a 
creature of the Constitution, which· 
governs the United States' perfonnance of 
its trust obligations under the Trusteeship 
Agreement 

25. Constitutional Law -
Supremacy 



Because of the Constitution's supremacy 
over a'll other laws. no Act of Congress 
may authorize a constitutional violation. 

26. Constitutional Law • 
Territories 
When Congress applies to a territory a 
nonfundamental constitutional provision 
which otherwise would be inapplicable. 
courts give great weight to the legislative 
determination that the provision may be 
practically and beneficially implemented. 

27. Constitutional Law • 
judicial Review or Legislation 
The judiciary has the final responsibility 
to adjudicate claims that a coordinate 
branch has exceeded its constitutional 
power and therefore the judiciary may be 
required to interpret the Constitution in a 
manner at variance with the construction 
given � document by another branch. 

28. Jury ·  Criminal Actions • 
Waiver 
A defendant may voluntarily. knowingly 
and intelligently relinquish constitutional 
rights. including the right to a jury trial. 
U.S. Const. Amend. 6. 

19. Jury • Criminal Actions 
The right to jury tri2l is essentially a part 
of the guarantee of a fair trial. U.S. 
Const. Amend. 6. 

30. Jar1 • Criminal Actions 
Right to jury trial applies in the 
Commonwealth and any contrary 
provision of the Covenant is 
unconstitutional to the extent that it 
denies thal right. U.S. Coost.. Amend. 6; 
eovenant lSOI; , TIC 1'01. 
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UNITED STATES DISTRICT COURT 
FOR THE 

F I lED Clerk 
District Court 

NORTHERN ��RIANA ISLANDS MAR 31 sa3 
APPELLATE DIVISION 

( m!HONW[AL Til OF THE NORTHERN 
i .ARIAN!'. ISLANDS, 

Plaintiff-Appellee, 

vs. 

DA;UEL ATALIG, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DCA NO. 82- 90�3;,.....=;;���-'---
CTC CR . CASE NO. 

OPINION 

Defendant-Appellant. ) 
----------------------) 

Attorney for Appellant: 

Attorney for Ap?ellee: 

William M. Fitzgerald 
P. O. Box 909 
Saipan, N}!l 96950 

Rexford C .  Kosack 
Deputy Attorney General 
Commonwealth of the 
Northern t·!ariana Is lands 
Sdpan, Nm 96950 

r,e::ore: LAURETA and GILLIA .. '-!, District Judges and 
XCNSON, Designated Judge* 

LAL�STA, District J�die: 

(0 Daniel Atalig appeals his conviction by bench 

t rial ill the Commonwealth Trial Court of marijuana possession 

in violation of 63 Trust Terri tory Code § 292(3) (c). 

Appellant unsuccessfully demanded a j ury trial pursuant to 

Duncan v. Louisiana , 39 1 U . S .  145 ,  88 S . Ct . 1444 , 20 L . Ed . 2d 

1412 (1968 ) and Baldwin v .  New York , 39 9 U . S .  66 , 90 S . C t .  

1186, 76 L.Ed.2d 437 (1970) . Duncan decided that in state 

"'Chief Justice Alex Munson o f  the High Court of the 
Trust Territory of the Pacific Islands, designated by 
the Chief Judge of the Northern Hariana Islands Commom�e alth 
Trial Court to serve as a j udge of the Northern Hariana 
Islands for p�rposes of �8 U . S . C .  § 1694b. 
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court proncutiona for •• rioua crilliaa1 off ...... the Sixth 

Amendment right to jvry trial b • fuDd-"lta1 coa.titutional 

right guaranteed by th. Fourt •• nth �ndllent'. Due Proc ••• 

C1auae. 391 U.S • •  t 149. 156. 88 S.Ct • •  t 1447. 1451. 

Baldwin •• t.b1ished that off ...... rUD1.bab1e " �r. � 
six months' imprisonment are .-oaa the aerioua offena.s to 
which the � Jury trial ript .ttacbas. 399 U.S • • t 69. 

73-74. 90 S.Ct • •  t 1888. 1890-1891; � at 74. 90 •• Cc • • t 
1191 (B1.ck and Dou&l... J. J.. CODcurrilll in the JudpeaC). 

D). aaxiaa pena1CJ for nol.tina I 292(3) (c) ia one �ar 
imprisOlllent. a $1.000 fiDe 01' �th. 

The eo-o ..... 1th Tri.1 Court cleDied appellant's 

jury trial demand on the b .. la of I 501(.) of the Co".nant 

to E.tablish a COIIIIIO .... alth of the IIortbarn Mariana blaada 

in Political Union with the United St.te. of America (the 
Covenant), Pub.L . Ro . 94-241, to St.t. 263 (1976). reprinted 

i:1 48 U.S.C. I 1681 note. Altbou&h Covenant I SOl(.) recog

nize. that the Slxth �ndlleDC &ad the Fourt .. nth �dMllt'. 

Due 'roc ... Clause .pply in the .orthem Mariana bl.ada 

(NMI). it provide. that Jury tri.l. in criminal pro.ecutions 

under NMI law .re required Galy whea IMI law .0 .. adate •. 
Under 5 Truat Territory Code' 501(1). jury trial. are 

available only for offenses punishable by mere than five 

y�ar$' i�prisonment or a $2,000 fine. Covenant S 50l(b) 

indicates that the Unit(:d States Congress has the power to 

approve 5 501 (a) no��ithstanding the applicability of certain 

constitutional provisions in the NMI. 
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The issue presentedl is whether the fundamental 
due process right to jury trial guaranteed by the Sixth and 
Fourteenth Amendments applies in criminal prosecutions under 

NMI law notwithstanding Covenant § 50l(a) and 5 Trust 

Territory Code § 501(1). We conclude that it does. On tha� 

ground, we reverse and remand for a new trial. In so deciding 
we specifically hold as follows: 

/11 
/11 
II! 
II/ 
/11 
II/ 
/' . , , 

II/ 
III 

1. Covenant § SOl (a) and 5 Trust 
Territory Code S 501(1) are 
unconstitutional to the extent 
that they deny the right to 
jury trial guaranteed by the 
Sixth Amendment and the Four
teenth Amendment' 5 D·.!e Process 
Clause; 

2. Covenant § SOl(b) is unconsti
tutional to the extent that it 
purports to authorize Congress 
to approve § 501(a)'s denial 
of the constitutional jury tri�l 
right. 
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1. FACTS 

Appellan t  is a Trus t Territory ci tizen res iding on 

Rota in the NMI . On Sep tember 12, 1981, he rode a commercial 

airline fligh t  wi thin the NMI from Rota to Saipan . He 

shipped two· boxes as cargo . The boxes contained deer mea t  

and p las tic bags filled with approximately five pounds of 

marij uana . After recovering the boxes at the Saipan air

por t's baggage and cargo claim area , appellant presented 

them at the regular cus toms inspec tion area to an agricul

tural quarantine inspec tor . After appel lant comp lied with 

the inspec tor ' s request to open the boxes , the inspector 

discovered the mar ijuana . 

Appel lee Commonwealth of the Northern Maria na 

Islands ( the governmen·:) charged appellant by information 

��th poss es sion of 2.2 pounds or more of marijuana in viola

tion of 63 Trust Territory Code § �92(3)(c). On Feb�uary 

25 , 1982, the Commonwealth Trial Court denied appellant's 

demand for jury trial and his motion to suppress the mar i 

juana. Appel lant p leaded nolo contendere on March 1 ,  1982. 

On the same date the court convicted appellant and sentenced 

him to one year probation with special conditions that he 

serve 30 days in j a il and pay a $1,000 fine. Appellant 

noticec an appeal on March 10, 1982 . The cou�t staycd 
exe�ution of sentence during the pendency of the appeal. 
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I I .  OVERVIEW OF THE UNITED STATES-NMI RELATIONSHIP 

[3] A"br ief overview of th e r ela t ionship b etween th e 

lJni ted States and th e NMI is appropriate to frame the 

const i tutional issue which this appeal pr es ents. Th e NMI is 

par t of the Trust Terri tory of the Pac-1fic Islands , which 

the Uni ted S tates has administered &ince 1947 as a United 

Nations t�usteeship under th e Tr usteesh ip Agr eement for th e 

Former Japanese Manda ted Islands, July 18, 1947, 61 Stat . 

3301, T . I . A . S .  No. 1665, 8 U . N . T . S .  189 ( the Trusteeship 

Agreement) . The United S tates disclaims de jure sovereignty 

over the Trust Territory and is obligated to treat the 

t.,rr i t ory's peopl e  "with no less consideration than it would 

govern any par t of i ts sovereign terri tory . "  People of 

�lewe tak v. Lair.d . 353 F . Supp . 811, 819 (D . Haw . 1973), 

q�oting 2 U . N  . .  SCOR ( 11 6 th mtg . )  at 473 (1947) (statement by 

the United S tates Representative to the Uni ted Nations 

S ecur ity C ouncil). The relationship be tween the United 

Sta tes and the peopl e of the Trust Territory has been accurately 

described as "a f iduciary one . . .  [in which ) th e interests of 

the inhab itants of the t er r itory become paramount . "  l.eibowitz , 

The Mar ianas Covenant Nego tiations , 4 Fordham Int ' l  L . J .  19, 

79 :1. 236 (1980); quoting Comment ,  Interna tional Law and 

Dependent Territories: The Case of Nicronesia, 50 Te:�,ple 

L .Q. 58, 60 (1976). 
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Under Trusteeship Agreement Article 6.1, the 

United S tates must promote the development of self-government 

or independence in accordance with the fr.ely expressed 

wishes of the Trust Territory's people.2 This duty has 

been rec og�ized as the most fundamental obligation of the 

trusteeship. �,�, Norther n Mariana Islands: Hearing 

on H.J. Res. 549 before the Subcommittee OD General Legis

la tion of the United States Senate Committee on Armed 

Services, 94th Congo 1st Ses •• 152 (1975)(Senate General 

Legislation SubCommittee Hearing) (joint written answer by 

executive branch officials to a ques tion by Senator Hart) ; 

J. Hurray , The United Nat ions Trusteeship System 211, 239-

240 (1957).
3 

The performanc e of this obligation during the 

trusteeshi?'s first three decades did not esc�pe judicial 

comrnent.
4 

Nevertheless , the mid-1970'. marked the beginning 

of a transition toward greater self-government in the h11I. 

The people of the NHI have historically sought 

closer and formal political association with the Unite d 

States. See generally S . Rep. No. 433, 94 th C�ng. 1st Sess. 

45(1975)(S . Rep. No. 433); � at 137-158 (Mariana Islands 

District Legislature resolutions endor sing permanent poli

tilal union with the United States) . In December 1972, 

ner;otiations for the development of for:::al association 

c0:1::l:Cncecl5 bel-...:e,," the United States and a Harianas Poli-

tical Status Comr.lission created by the �!ariana Islands District 
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6 Legislature. These negotiations
7 

resulted in the signing 

of the Covenant on February IS, 1975. The NMI approved the 

document by a 78.8 percent vote in a plebi��ite held on June 
17, 1975. See generally S.Rep.No 433, supra, at 63-64; � 

at 413-414 (letter to President Ford from the United States' 
Plebiscite CC::'.lIlissioner). On �Iarch 24, 1976, the United 

States Congress enacted the Coven,nt as law. See generally 

Note, United Nations Trusteeship, 21 Harv.lnt' l L.J. 204 

(1977). 

Pursuant to Covenant § 101, the NMI will formally 

'>ecome a self-governing cmr.r:,onweal th under Uni ted S ta res 
� y;ereignty upon termination of the trus teeship. Al though 
t�e trusteeship continues nO�Nithsrandin� the original 
i:-.:Ention to t-c.:minate it by 1981 8 

mes: of the Ccvena:-:t is 
�:=CS�! in effect. Since January 9, 1978, a three-br2�2� 

CCD..'nom;ea 1 th govern'-1ent has opera ted under a locall;! ct'af ted 
2:-:d adopted Northern Hariana Islands Constitution.9 

The 

local constitution and numerous Covenant provisions took 

�:fect on that date pursuant to a presid€nt�al pr0clamation 

re�uircd by Covenan t § 1003(b). See Proclamation No. 4534, 

42 Fed. Reg. 56593 (1977), reprinted in 48 U. S. C. § 1651 

note. 

was § �Ol, �hich concerns the applicability of the rnited 
States Constitution . Section 501(a) sta tes in relevant 
part: 
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To the ex tent tha t  th ey are not 
a pplicab le of their own force. 
the fol lowing provisions of the 
C ons titution of th e United States 
wi l l  be app l icab l e  within the 
Northern Mariana Islan ds as if 
the Northern Hariana Is lands were 
one of the s everal s tates . .. 
A mendme nts 1 through 9, incl us ive; 
.. . Ame ndment 14,. section 1; ' "  
pr ovided . however , that neith er 
trial by j ur* nor indictme nt by 
grand jur y  s a ll b� reruir ed in 
� civil action or cr mina l pro
s ecuti on b ased on l ocal law 
(emp has is a dde d). 

Ssction SOl(b) a uthorizes the U ni t ed States C ongres s to 

appr ove 501 ( a) : 

The app l icab il ity of certain provi
sions of the C onstitut i on of the 
U nited States to the North ern Hariana 
Islands will b e  without prejudice 
to the validity of and the p ower of 
the Congr ess of the U nited Stat es 
to cons ent to S ect ions 203 ,  5 0 6  and 
805 and the provis o i n  S ub se c:ion (a) 
of this Se ction. 

A; indicated above , S Tr ust Territory Code § 501 ( 1 )  is the 

governing NIH statute concer ni ng crimi nal j ury trials. 10 

By pr oviding for jury trials only for offenses punishable 

by more than 5 years' imprisonment or a $2,000 fine, this 

statute is clearly inconsistent with Duncan and Baldwin. 

�e now turn to the issues raised by Covenant § 501 and 5 

Trust Territory Code § 501( 1 ) .  

II/ 
III 
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III. DISCUSSION 

(6J Congress supported § 50l (a) ' s jury trial language 

on the bas is of decisions represented by Balzac v. Puerto 

� ,  258 U . S .  298 , 42 S . C t .  343 , 66 L . Ed .  627 ( 1922) and 

Dorr v. Uni ted States , 195 U . S .  138 , 24 S . Ct. 808 ,  49 L . Ed . 

128 (1904) . S . Rep . No .  433. , supra , a t  74.  !!!.!!!£ and E£!!. 

are part of a pre-� line of cases collectively known as 

the Insular Cases . ll Under the analytical framework developed 

in the Insular Cases , the Consti tution applies fully in 

incorporated territories 1 2  but only fundamental constitu

tional rights apply of their own force in unincorpora"ted 

territories . 13 � , Examining Board of Engineers, Architects 

and Surveyors v .  Flores de Otero , 426 U . S. 572 , 599 n.30 , 96  

S . Ct . 2264 , 2280 n . 30 ,  49 L . Ed . 6 5 (1976) . 14 

r;7] Balzac declared that the guarantee agains t the 

deprivation of life or liberty without due process of law is  

one of the fundamental cons titutional rights which inherently 

apply in unincorporateG territories. 258 U . S. at 312 , 42 

S . Ct. at 348 . Implicitly and necessarily differentiating 

the right to due process , the court held that the Sixth 

Amendment right to jury trial is a non-fundamental right 

wh.ich does not apply of i ts own force . M., . at 304-305 ,  309-

310 , 313 , 42 S . Ct .  at 347-348. This unanimous holding 

followed prior rulings in Dorr15 and in Hawaii v .  Mankichi , 

190 U�S. 197 , 218 , 23 S . Ct .  787 , 79 1 ,  47 L . Ed .  106 ( 1903); 

.!.!h at 218-220 , 23 S . C t .  at 791-792 (White and McKenna , 

J.J., concurring) . 
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Appellant contencla that � overruled the jury 

trial holdings in Balzac, Dorr and Hankichi (the Insular 

�. jury trial doctrine). Se submits that therefore the 

due process right to jury trial recognized in � and 

Baldwin prevails over conflicting provisions of Covenant I 

SOl a nd S Trust Territory Code I 501(1). 

The government argues that � did not overrule 

the Insular Cases' jury trial doctrine. It adds that the 

Covenant represents the United States' fulfillment of its 

obligation under Trusteeship Agr .... nt Article 6.1 to 

ensure that the people of the NKI achieve self-government. 

Reasoning from this premise, the governmant asserts that it 

would be inconsistent with that obUgation to "force" jury 

trials upon the people of the NKI notwithstanding Covenant 

§ 50l(a). 

The constitutional issues which we confront here 

were discussed in admitted16
dicta

17 
by another panel of this 

Court in Okaruru v. Commonwealth of the Borthem Hariana 

Islands, DCA No . 80-9002 (D.N.H.I.App.Div. 1981). The 

Okaruru majority declared that the Insular Cases' jury trial 

loctrine survived�. The concurrence rejected this 

\'iew but reUed upon Covenant I lOS and I 501(a) in denying 

Okaruru's jury trial claim. 

rO""J 
lO Although dictum may be followed if it is suffi-

ciently persuasive, it is not controlling and may be dis

approved. �, Humphrev's Executor v. United States, 295 
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U.S. 602, 626-627, 55 S.Ct. 869, 873-874, 79 L.Ed . 1611 
(1935); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399-400, 

5 L.Ed. 257, 290 (1821). For reasons which follow, we 

respectfully disapprove the Okaruru dicta. 

Our analysis of the parties' arguments proc�eds in 
t�10 steps. First, we determine that Duncan effectively 

overruled the Insular Cases ' jury trial doctrine. Second, 

after ascertaining the state of the law we assess the 

constitutionality of Covenant § 501 and 5 Trust Territory 

Code § 501(1) to the extent r£quired by this appp.al. 

[9J 

A. Duncan v. Louisia�a 
and the Insular Cases 
Jury Trial Doctrine 

As indicated above, the Insula= Cases' jury trial 
c.J..:trine restec UpO:1. the prer:-.ise th[.t t::� Six:::: Amettdr,i€nt 
l'ii;ht to jur'}' trial was a non-fundamental right ,.hic�, !>as 

not a component of due process. During the same era in 

which the Supreme Court decided the Insular Cases, the cou�t 

similarly declared that the right to jury trial was a non

fundamental right which did not apply to states through the 

Fourteenth Amendments's Due Process Clause. hL , tlaX'.<ell v. 

001,', 176 U.S. 551, 603-605, 20 S.Ct. 448, 45i-45S, 44 L.Ed. 597 
(1900). In a thorough revicM of DU:1CBI! and the !..nsul..!!.L�(!�. 

a three-judge district court in Puerto Rico correctly observed 

that fundamental constitutional rights have been historic31ly 
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coextensive in s tates and unincorporated territories . No 

right held to be non-fundamental and inapplicable in terri

tor ies has ever been contemporaneous ly held to �e a funda

mental right with respect to s tates . Montalvo v .  Colon , 377 

F . Supp. 1332, 1340 (D.P.R. 1974) (per curiam) . Therefore , we 

reject the government ' s  position that different constitutional 

defini tions of the term "fundamental rights" apply in s tates 

and territor ies . l8 

� reaffirmed that the Supreme Court's Sixth 

AIflendment decisions "are always subject to reconsideration , 

a fact amply demonstrated by the ins tant decision . "  391 

U . S .  at 158 n . 30 ,  88 S . Ct .  at 1452 n . 30 .  As an example of 

the body of precedent which � disapproved, the court 

named Maxwe l l  v. Dow , which E£!r19 and the concurring 

jus tices in Mankichi20 expressly relied upon . � at 154-

155. 88 S.Ct. at 1450. In addition to noting Maxwe ll's 

demise ,  the dissenting j us tices protested that the court had 

"overturned" Hankichi , which was the first Insular Case to 

squarely decide the Sixth Amendment jury trial issue . � 
at 184- 186 , 88 S.C t .  at 1467-1468 (Harlan and Stewart , J.J., 

dissenting) . 

The Insular Cases ' j ury trial doctrine had been 

seriously eroded even before Duncan interred it. In Reid v .  

Cevert, 354 U . S. I, 7 7  S.C t .  1222 , 1 L . Ed.2d 1148 (1957), 

the Supreme Court held unconstitutional a provis ion of the 

l'niform �li li tary Jus tice Code which purported to authori ze 
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court-martial jurisdiction for capital offenses over civilian 

dependents of overseas military personnel. The court rejected 

older cases which decided that the Constitu.tion is inoperative 

outside of the United States. 354 U.S. at 5-1 4 ,  77 S.Ct. at 

1225-1 229 (plurality); !£.:.. at 56 , 77 S.Ct. at 1 251 (Frankfurter, 

J., concurrinb in the result); id. at 65-67 , 7 7  S . Ct .  a t  

1256 (Harlan, J . , concurring i n  the result). One of these 

older cases was In Re Ross, 140 U.S. 453 , 11 S.Ct. 8 9 7 , 35 

L.Ed. 581 (1891). Ross was part of the asserted precedential 

support for the Insular Cases ' j ury trial doctrine. See 

Dorr, 195 U.S. at 144 , 24 S.Ct. at 811. See also Downes v .  ---

Eidwell, 182 U.S. 244 , 295n ,  21 S.Ct. 770, 789n, 45 L.Ed. 

1088 (1901) (White , Shiras and McKenna , J . J . , concurring)(citing 

Ross in a case in which the right to j ury trial was not an 

issue). In Reid , four j us tices also criticiZed the Insular 

Casrs' rationale that only fundament.l cons titutional rights 

apply of their own force in unincorporated territories . 2 l  

In addition. a s  pointed out by attorneys who advis ed the 

Marianas Political Status Commis s ion and the NMI Constitutional 

Convention , 22 the Reid p lurality exprps sly stated that the 

right to j ury trial is a fundamental cons ti tutional righ t .  

354 U . S .  a t  9 - 10 and n . 1 1 ,  1 3  and n . 25 ,  7 7  S . Ct .  at 1226-

1227 and n . 1l , 1229 and n . 25 .  The p lurality unders cored 

this conclusion by observing that the fear tha t j ury trial 

might be abolished was one of the principal objections to the 

Constitution which ultimate ly led to the adoption of the 
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Bill of Rights . Id. at 9 n.12 . 77 S.Ct. at 1226 D. 12 . 

The c01llllOn premise undedyi1ll �. 1!2!£. 
Mankichi and Maxwell was that the riFt to Jury trial 1a not 

a fundamental due process riFt which applies of its awn 

force againat state or territorial aove�ta. !!!! under 

mined that premise and � uaaistakably repudiated it. 

We find support for our cODClulOD la.the veU-re .. ooed 

opiniona of JudIe Stern i. Vaited Stat •• Y. 11ede, 16 F.R.D. 
227 (U.S.C. Berlla 1'7') &ad diaaeDtiD& Judie T ... in 

ICing v. Morton. �20 I'.Zd 1140 (D.�.Cir. In�). 21 

1. Ualted Statu Y. Tiede 

&.lyi1ll upon Duncan aad !!!!. Tlede beld that the 

right to jury trial is a fUD�tal � process right which 

t:�e United States Court for BerliD .. t extend to aUen 

civilian defendants. '!he court questioned wether the 

Insular Cases' jury trial doctriDe r ... lned Yiable after 

Reid. It concluded that � .uthoritatively voided the 

Insular Cases' premis. that crt.1nal jury trials are not 

fundanental in American law. 16 F.R.D. a t 228. 249-2�2. 
260. 

In reasoning which also applies here. Tiede recog

nized the constitutional insignificance of the fact that 

defendants were a1iens24 rather than United States citizens. 

Noting that the defendants in Reid and in � were American 



citizens, the United States argued that those cases did not 

benefit the defendant German citizens in Tiede. The court 
held the Sixth Amendment's jury trial guarantee to all who 

are "accused" covers both citizens and aliens.25 Id. at 

259. This holding accords with set tled Supreme Court juris
prudence. See, �, Wong l-ling v. United States, 163 U.S. 

228, 238, 16 S.Ct. 977, 981, 41 L.Ed. 140 (1896). 

Do] The coextensive availab ility of jury trials to 

citizens and aliens also follows from the language of the 

FO'.:rteenth Amendment due process guarantee of which the 

Duncan j ury trial right is part. The Fourteenth Amendment's 

Due Process Clause unqualifiedly protects "any person". 

Thus, Duncan's explicit holding was that the due process 

right to jury trial extends "to �ll persons. 391 t:.S. �t 

154, 88 S. Ct. 1450. The Su?rerne Ccurt recently rcaffirrr.cd 

�:-.at aliens are "persons" protected by F;) t;rteer. th Amendment 
due process. Phyler v. Doe, , U. S. , 102 

S.Ct. 2382, 2391, 72 L,Ed.2d 786 (1982). As stated both in 

Balzac and in a case which recogni zed the applicability of 

the Constitution in the Trust Territory, "[i)t is the locality 

that is determinative of the application of the Constitution, 

in such matters o f  jadicial procedure, and not the status of 

the people who live i n  it." 258 C.S. a t:  309, 4 2  S.Ct. nt 

347; accord, Ralpho v. Ilell, 569 F. 2d 607, 618 and n. 6). 

reh. denied 569 F. 2d 6 36 (D.C.Cir. 1977). 
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2. King v .  Morton 

In King v. Morton , �20 F. 2d 1140 (D . C . Cir. 19 7 5 ) ,  

a United States citizen claimed entitlement under the 

Constitution to a jury trial in the High Court of American 

Samoa . The majority suggested in dicta26 that the Insular 

�' j ury trial doctrine remains intact because � 
and Baldwin "dealt with the right to jury trial in states 

rather than in unincorporated territories . "  !.!!.:.. at 1147. 

The government accurately characterizes the King 

majerity ' s  dicta as statements which "rewrite" rather' 
than 

apply the Insular Cases' reasoning . Appellee ' s  Brief at 19-

23. � declared that Justice White's concurrence in 

Dot, ... es v. Bidwel l  embodied the Supreme Court's " settled 

law". 258 U . S. at 305 , 42 S . Ct .  at 346 . Jus tice White 

main tained that the initial analy tical s tep in determining 

the applicability of a cons titutional guarantee to an area 

is to asses s the area ' s  relation to t;le United States. 182 

U . S .  at 29 3 ,  �l S . Ct .  at 789 . As subsequent decisions 

confirm , this initial step requires a court to ide.ltify an 

area as an incorporated or an unincorporated territory . If 

the terri to:'y is unincorporate� the ques tion becomes whether 

t�e asserted right is cons ti tutionally fundamental. If the 

�ibht is fundamenta l ,  i t  app lies of its ow'" force . � 
Flo�es de Otero, 426 U . S .  at 599 n . 30 ,  96 S . Ct .  at 2280 

11.30; Balzac, 258 U . S .  at 312 . 42 S . C t .  at 348 . The King 
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maj ority d i d  not employ this analysis. Indicating that the 

applicabili ty of a constitutional right "does no t depend on" 

the right's s tatus as fundamental or a territory's status as 

unincorporated, the majority inst�ad relied upon the analysis 

of the .!rsular Cases articulated by Justice Harlan's concur

rence in R�id v. Covert . � 520 F. 2d at 1147-1148. Justice 

Harlan viewed the critical tes t as whether a territory ' s 

local circums tances and necessities make jury trials "im-

practical" or "anomalous". 354 U.s. at 75, 77 S.Ct . at 

1260. This tes t is not the inquiry required by the Insular 

Cases. It is a reformulation in which only Justice Frankfurter 

arguably joined27 and which a majority of the Reid court did 

not adopt .
28 

We find guiciance in Judge Tamm's dissent, which 

fErsuasively refutes th� government's argument here that 

Dt.::1can's analysis with reference to "Anglo-American" juris-

prudence implied the exclusion of insular legal sys tems f-·om 

the court's holding . Footnote fourteen in �'s majori ty 

opinion reviewed prior Supreme Court decis i ons which recog

ni zed the incorporation of Bill of Rights guarantees by the 

Fourteenth Amendment's Due Process Clause. t;oting the 

variety of ways in which the Supreme Court had previously 

dEfined the ter.i1 "funda::-.ental right", 
29 the Dllnc::n �ourt 

explained that the pivotal tes t is whether a particular 

procedure is "neces sary to an Anglo-American regime of 

ordered liberty. " 391 U . S. at 149-150 n.14, 88 5.Ct. at 
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1447-1448 n.14. The reference to an "Anglo-American regime 

of ordered liberty" raises the ques tion of whe ther � 
i�p lici tly dis tinguished insular crininal jus tice sys tems . 

Judge Tamm de termined wi th respect to American 

Samoa that the answer to this question is no. His reasoning 

applies equally to the NMI. While conceding that the 

Supreme Court framed � in terms of Anglo-American 

j urisprudence , Judge Tamm correc tly pointed out that " the 

threshold proposi tion in � and Balzac that jury trial was 

TI£! fundamental was also in terms of Anglo-American juris

pr�dence." 520 F.2d at 1157 (emphasis in original). "He 

added that the American Samoan criminal jus tice proce�s 

ensures such c lass ically Anglo-American protec tions as the 

double jeopardy prohibition, the privi lege agains t self

incrimination , the right to counsel , the right to a speedy 

public trial , the right to confront witnesses and prohibi

tions agains t excessive bail or cruel or unusual punishment. 

�. The NMI criminal jus tice process also affords these 

safeguards. §.ll Northern Mariana Is lands Cons ti tutiotl, 

A�ticle I, Section 4 (providing all of the rights which 

Judge Tamm observed exist  under Samoan law and additionally 

prohibiting capital punishment) , reprinted in Wi llens & 
Siemer , Constitution of the Northern Mari,na Islands: Consti-, 

tutiooal Prlncip1e5 and Innovation in a Pacific Setting, 65 
Georgetown L. J . 1373 , 1465 (19m" 30 To par aphuse Judge 
Tanm's conclusion, 
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(T]he Government has not proffered 
so much as one significant dis
tinction between . • •  (the Anglo
American) system of criminal 
justice and . . •  (the NMI's) ... 
(TJhe reason for this analytical 
void is that, essentially, the 
distinctions do not exist • • •  What 
the Government has overlooked is 
the inherent beauty of our system -
its ability to accommodate precisely 
the 'vastly different ethnic and 
cultural heritages' which the 
Government views as inimical to 
it. 

520 F.2d at 1157-1158 (emphasis in original). 

There is even less of a basis for meaningful dis

tinction here than there was in Ki�g. Prior to King, jury 

trials had not been held in American Samoa. � Hote, � 
Apolication of the American Constitution to American Samoa, 

9 J. Int'l L. & Econ. 325, 339-340 (1974). In contrast, as 

t�e Okaruru majority judicially noticed, jury trials have 

been held in the NMI at least since 1974.31 They were 

initially au�horized by the Congress of Micronesia and the 

��riana Islands District Legislature in 1966. 5 Trust 

Territory Code 227 (1966); Mariana Islands District Code 

3.12.010, 3.12.020 (1966). The government cannot credibly 

argue that the people of the NMI are "unaccustomed to cOllllllon 

law traditions,,32 or "trained 1:0 a complete judicial system 

which knows no juries.,,3l 

The full text of footnote fourteen demonstrates 

that the Duncan court's intention �las to reject statements 

in prior cases that the governing "f,undamental right" test 
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is whether "a civilized sys tem could be imagined that would not 
accord the particular protection . "  391 U.S. at 149 n.14, 88 
S. Ct. at 1447 n . 14, The court emphasized that the relevant 
inquiry is �hether a right is fundamental within the common law 
legd tradition, It employed the phrase "Anglo-American regime 
of ordered liberty" as a synonym for "the common law sys tem that 

has been deve10ping contemporaneously in England and in this 
country , " !!!.:... As indicated above, the NMI embraces that 
sys tem.34· 

3. Conclusion 

uttll Although Duncan did not expressly overrule Balzac , 
Dorr or l1ankichi, i t  does not follow that the Insular Cases' 
jury trial doctrine survived. "Higher courts rarely enumerate 
all the precedents overturned when a new principle is announced." 
Kniffin, Overruling Supreme Court Precedents: Anticipatory 
Action By United States Courts of Appeals , 51 Fordham L. Rev. 
53, 57 n.21 (1982)(collecting authorities). The precedential 
force of older authority may be as effectively dissipated by a 
late; trend of decision as by a statement expressly overruling 

it. Sablan Construction Co. v. Trust Territory of the Pacific 
Islands, 526 F.Supp. 135, 142 (D.N.M.I.App.Div. 1981). There
fore, when subsequent Supreme Court decisions have eroded an 

older case without explicitly overruling it, a lower federal 
court must follow the Supreme Court's new lead to a conclusion 
inconsistent with the older case. Rowe v. Peyton, 383 F.2d 

709, 714 (4th Cir. 1967)(en banc) , aff'd 391 U.S. 54, 57-58, 

88 S . Ct. 1549, 1551, 20 L.Ed.2d 426 (1968). Duncan was a 
najor step in what Justice Harlan aptly described as a "cons

tit'leional revolution" in the constl'uction of the Fourteenth 
Amendment ' s Due Process Clause. Baldwin, 399 U.S. at 130, 

90 S.Ct. at 1922 (concurring in the result and dissenting in 

a companion case). In Hontalvo v. Colon the court concluded, 

as we do, that because of the "great similarity in the 
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practical and theoretical applicatton of the tests us�d as 

to both states and unincorporated territories ... the notion 

of ' iundamental rights' , which has undergone such a metamor

phosis in the context of the interpretation of the Four

teenth Amendment, must be deemed to have had a similar 

expans ion as to... \;nincorpora ted terri tories I . " 377 F. Supp 

at 1341.35 By deciding that the right to jury trial is a 

fundamental due process right, Duncan erased the constitu

tional foundation of the Insular Cases' jury trial doctrine. 

That doctrine is no longer good law. 

B. Covenant 5 501 and 5 Trust Territory Code S 501(1) 

The question which we now address is whether the 

fundamental due process right to jury trial guaranteed by 

the Sixth and Fourteenth Amendments applies to criminal 

prosecutions under h�I law notwithstanding Covenant S 501(a) 

and 5 Trust Territory Code I 501(1). We hold that it does. 

Under the Constitution'a Supremacy Clause (Article VI , 

Clause 2), I 501(a) is invalid. Section 501(b) falls 

because it purports to authorize Congress to approve 

I 501(a)'s jury trial language. Pursuant to Covenant S 50536• 

5 Trust Territory Code S 501(L) also is void because it is 

incons1stent with constitutional due process guarantees. 

III 
III 
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1 .  Judicial Review o f  the 
Covenant ' s  Consti tutional i ty 

LI� \�J The Okaruru d ic ta suggested that Covenant § 10537 

p=events the j udiciary from invalida ting Covenant provision� 

I-Ihich conflict with the Cons ti tution . We emphatically 

reject this interpre tation . Sec tion 105 is a restraint upon 

legislative authority . Sec tion 105 states that S 501 and 

other fundamental Covenant provisions may be modified only 

by the mutual consent of the governments of the Uni ted 

States and the NMI . The purpose of S 105 is to protect the 

�'HI against unilateral congressional altera tion of the NMI' s 

negotiated po l i tical status or the enactment of pure ly 

"local" legislation which does not also apply to states . 

See S . Rep. No . 43 3 .  � ,  a t  6 7; Senate General Legislation 

Subcommittee Hearing , sUrra , at 135-141 (contemporaneous 

memorandum of Covenant negotiating history submit te d  by 

United States officials in response to a request by Senator 

Hart)i Marianas Political Status Commission, Section By 

Section Analysis of the Covenant to Establish a Commonwealth 

of the Northern Mariana Islands 7 ,  15-19 (1975) ,  reprinted 

in Northern Mariana Islands: Hearing on S.J.Res. 107 Before 

the United States Senate Commi t tee �n Interior and Insular 

Affairs, 94th Cong o 1st Sess . 365,  371-377 (1975) ( Sena te 

Interior and Insular Affairs Corr�i ttee Hearing) . Thus . § 105 

expres s ly re fers only to legisla tive modifica�ions . The 

enactment his tory reinforces the conc lusion that § 105 is a 
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restraint upon legislative authority. See, �, S.Rep. 

No. 433. supra , at 67 (indicating that under § 105 "the 

United States agrees to limit the exercise of its legisla

tive authority"). Moreover, Covenant § 903 states that 

cases or controversies arising under the Covenant are 

justiciable in federal court. This section manifests the 

awareness and the intent that the judiciary would ultimately 

resolve disputes concerning Covenant provisions and the 

rights which ttey define. Finally. Congress expressed 

uncertainty about S 50l (a)'s constitutionality and the 

extent to which constitutional guarantees inherently apply 

in the NMI. See pp. 31-32. infra. Thus, Congress at le�st 

implicitly recognized that courts would have to resolve the 

lingering constitutional issues surrounding § 501(a). Cf . 

Flores de Otero, 426 U.S. at 590, 96 S.Ct . at 2 275- 2276 

(stating a similar conclusion as to the deterrninatior. of the 

applicability of the Constitution in the Commonwealth of 

Puerto Rico). 

D-;] To the extent that the framers of S 105 actually 

intended to deny the judi,iary the power to enforce the 

Constitution, S 105 is ineffectual. "It is emphatically the 

province and duty of the Judicial Department to say what the 

law is." United States v. Nixon, 418 U. S. 683, 703, 94 

S.Ct. 3090. 3105. 41 L.Ed. 2d 1039 (1974); Marbury v. Madison. 

5 U. S. (1 Cranch.) 131. 117. 2 L.Ed. 60, 73 (1803). This 

duty is a responsibility which the judiciary i$ not at 
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libe� ty to surrender or to waive . United States v. Dickson , 

40 U . S .  ( 1 5  Pe t . )  14 1 ,  162 , 10 L . Ed .  6 89 , 697 ( 1 841) . As 

r e f lect�d by the fact that it was necessary to decide the 

Insular Ca5 � 5 , the app l i cabi l i ty of the Cons titution is 

itself a ques tio 1 of cons ti tutional law reserved ul timately 

for the judic iary. Tiede , 86 F . R . D .  at 242 . 

2 .  The NMI ' s  Status as An 
"Unincorporated Territory" 
For Purposes of Constitu
tional Analysis Under the 
Doctrine of Territorial 
Incorporation 

The government urges us to fashion a "new analysis" 

to  supplant the Insular Cases ' doctrine of territorial in

corporation . It specifically submits that the doctrine ' s 

dis tinction b.etween incorporated territories and unincorpo

rated terri tories has outlived conceptual usefuln�ss in an 

era of trus teeship adminis tration and an emerging negotiated 

commonwealth relationship between the United States and the 

NMI. We mus t decline this invitation. 

Unlike the Insular Cases ' jury trial doct.rine , 

their analytica l  framework remains viable and binds this 

Court .  To the extent that time has undermined that analytical 

framework , eros i�n has occurred in the direction of favoring 

broader app licabi lity of the Cons ti tution in Uni ted States

controlled areas regardless of their technical political 

status . � note 2 1 ,  supra . Since life evidently remains 
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in the analytical model of incorporated and unincorpora ted 

territories, this Court must app ly i t .  The government w i l l  

have t o  obtain its new rule38 b y  cons t i tutional amendment39 

or from the Supreme Court. 

The Insular Cases ' analyti cal framework is no t 5 0  

unworkable as the government perce ives i t  t o  b e . As exp lained 

by counsel who argued �, Downes and Mank i ch i , the 

doctrine of territorial incorporation is nece s s ar i ly couched 

in vague and elastic terms. 40 The Supreme Cour t has accor 

dingly defined the term "unincorporated terri t ny" in f lexib le 

langu�ge which arguably encompasses any s tatus relationship 

o ther than statehood or incorporated terri tori a l  s tatus . 

See note 13 . supra. Courts have found the term sufficiently 

expans ive to include the Trust Territory . of which the NMI 

remains par t .  See Ralpho . 569 F . 2d at 618  and n . 6 5 ;  Thompson 

v.  Kleppe. 424 F . Supp, 126 3 ,  1268-1269 (D . Haw . 1976), ( imp lied) . 41 

Those courts correctly concluded that the fact the United 

StateR administers the Trust Territory as a trustee rather 

than as a sO'/ereign is a distinc tion without constitutional 

significance. 569 F.2d at 619 and n. 72; 424 F . Supp. at 

1267 , 4 2 The Supreme Court ' s  pronouncements concerning the 

Commonwealth of Puerto Rico are also instructive , Although 

the court's decisions have been "neither unambiguous nor 

exactly uniform, ,,4 3  they appear to apply the doctrine of 

territorial incorporation to Puerto Rico with the view that 

the is land is an "unincorporated territory" for purposes of 
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c on s ti tut ional analysis. See , � ,  Rodriguez v .  Popular 

pemo crati c P a rty, u . s .  , 1 0 2  S . Ct .  2 19 4 ,  2 19 8 -

2 1 9 9 , 7 2  L.Ed.2d 6 2 8  (1982) ; Torres , 442 U . S . at 468-47 1 , 9 9  

S . Ct .  a t  24 2 8 - 24 29.
44 

Thes e  decisions stand agains t a 

b a ckdrop of precedent which recQgnizes theore tical differences 

b etwel'n a corr.monwealth
4 5  

and a conventional "unincorporated 

territory . , ,
46 

The Ccvenant ' s  legislative his tory predic tably 

reveals a free and interchangeab le use of the "commonwea l th" 

and "territory" labels to describe the NMI . The Senate 

Commit tee on Interior and Insular Affairs observed that the 

\o,'o::!! " commonweal th" is not a technical term of art . 47 

The Senate Commi t tees on Foreign Relations and Armed Services 

f�rther indicated that the Uni ted States -NMI relationship 

under t�e Covenant would be " terri torial in na ture" al though 

denominated as a commor.wea1th .  S . Rep . No . 596 , 94th Cong o 

2d Sess . 2 ( l 9 76 ) (S . Rep . No . 596) , reprinted !rr 1976 U . S .  

Code Cong o & Ad . News 448 , 449 (1976 USCAN) . These s tate-

ments are cons is tent with views expressed by the executive 

b ranch. See , � , Commonwealth o f  the Northern Mariana 

Is l ands : Hearing on H . J . Res . 549 before the United Sta tes 

Conmittee on Fore ign Re lations , 94th Cong o 1 s t  Ses s . 40 , 43 

( 1 97 5) ;  Senate Interior and Insular Affairs Commi t tee 

Hearing, supra , at 226 (s tatements by the Pres ident ' s  

Pers onal Representative for Micrones ian Status Negotiations 

d e s c ribing the NMI commonwealth as an "unincorporated terri-
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tory" ) ;  S . Rep . No .  596 , supra , at 8 ,  reprinted in 1976 USCAN 

at 4 5 5  (summarizing executive branch tes timony which charac

ter ized the NMI cOlIlIllonwe �ll th as an "unincorp orated terri tory" ) .  

(17- \q] We agree with Judge S tern that the Cons titution is 

"a living document" which accommodates political and social  

evo lution , and which is  " to be app lied under changing cir-

cums tances , in changing conditions and even in different 

p laces . "  86 F . R . D .  at 244 . 48 Neither the Cons t i tution' s 

l anguage nor i ts logic requires courts to confine the meaning 

of. the judicially-originated term "unincorporated territory" 

to the types of status relationships which existed at the 

turn of the century . Although the inchoate NMI commonwea l th 

has not yet fully gained the political status of a United 

S : a tes terri tory , 49 it is "no more a foreign nation than is 

the COlIlIllonwealth of Puerto Rico . "  Smith v .  Pange1 inan , 6 5 1  

F . 2d .  1320 , 1 325 (9th C ir . 1981 ) (dictum) . 50 Th i s  unique 

posi t ion does not foreclose the NMI ' s  inclusion within the 

broad generic class of "unincorporated territories" for 

purpuses of cons titutional analysis . Although the technical 

dis tinctions between a commonwea l th and a conven�onal 

territory may be crucial in sta tutory cons t�tion ,
Sl 

there 

is no difference be cw�en a commonweal th and a conventional 

territory in cons titutional analys is at leas t with respect 

to the app licability of fundamental cons titutional rights . 

See notes 44- 45 , supra , and Sea Land Services Inc . v .  Munici

pality of San Juan , 505 F . Supp . 533 , 541 n. 27 (D . P . R .  1980 ) 
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(col lec ting cases ) . We accordingly hold that the Commonweal th 

of the Northern Piariana Islands is an "unincorporated terri

tory" for purposes of determining the app licability of the 

due process r ight to jury trial guaranteed by the Sixth and 

Fourteenth Amendments . 

3 .  The Fund. ,mental Due Process 
Right to Jury Trial Guaranteed 
by the Uni ted States Cons titu
tion Overrides Contrary Provi
sions in Covenant § 501 and 5 
Trus t Territory Code S 501 ( 1) 

�o, 1JI.] A law which impinges upon a fundamental right 

explicitly or implicitly s ecured by the United S tates 

Cons titution is presump tively uncons titutiona l .  Harris v .  

McRae , 448 U . S .  297 , 312 , 100 S . Ct .  26 7 1 ,  2685 , 65 L . Ed . 2d 

784 , reh . denied 448 U . S .  917 , 101 S . Ct .  39 , 65 L . Ed . 2d 1180 

(1980) . Al though we endeavor to cons true legislation so as 

to avoid i ts uncons titutionality , we cannot engage in saving 

construction if I tatutory meaning and intent are c lear , as 

they are here . Washington State Dairy Products Commiss ion 

v. United States , 685 F . 2d 298,  30 1 - 302 (9th Cir . 1982 ) . 

The government correctly maintains that the Covenant represents 

the United States ' fulfillment of i ts fiduciary obligation 

und$r Trus teeship Agreement Article 6 . 1  to grant self

government or independence in accordance with the desires of 

the NMl ' s  people . �, �, S . Rep . No .  4�3 , supra , at 2 3 .  

This historical fact nei ther overcomes the presumptf.on above 



nor elevates the Covenant ' s  authori ty to a level exceeding 

or commensurate with the paramount authority of the United 

States Cons titution. 52 

[21".2.4J It i s  beyond debate that treaties and laws enacted 

pursuant to them mus t  comp ly with the Cons ti tution . �, 
Reid,  354 U . S .  at 1 6 ,  7 7  S . Ct .  at 1230;  Geofroy v .  Riggs , 

133 U . S .  25 8 ,  26 7 ,  10 S . Ct . 295 , 29 7 ,  33 L . Ed .  642 ( 1898) ; 

In Re Aircrash in Bali Indonesia , 684 F . 2d 1 30 1 ,  1308- 1309 

(9th Cir.  1982) . In federal cases which have squarely 

addressed the applicability of the Cons titution in the Trus t 

Terri tory , the courts have ruled that cons titutional guaran

tees govern the United States ' performance of i ts trust 

ob l igations . See Ralpho . 569 F . 2d at 618-619 ; Kleppe , 424 

F . Supp at 1268-1269 . 5 3  This is cons is tent with the es tab l ished 

doc trine that the Uni ted S tates government "is entirely a 

creature of the Cons titution . "  Rei d ,  354 U . S .  at 5-:6 , 7 7  

S . Ct .  at 1125 ; accord . � ,  1 9 5  U . S .  at 140 , 2 4  S . Ct .  at 

809 . This principle applies to the fulfillment of Trustee-

ship Agreement obligations to the s ame extent that i t  res trains 

rhe United S tates ' performance of other international agreements . 

As Reid state d ,  " [ i ) f  our foreign commitments become such 

that the Government can no longer satisfactorily operate 

wi thin the bounds laid down by the Cons ti tution . that ins tru

ment can be amended by the process which it pres cribes . "  

354 U . S .  at 14,  7 7  S . Ct .  �t 1229 . 
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Thus , the Cons ti tution governed the actions of the 

executive branch officials who nego tiated the Covenant .  The 

Supreme Cour t recently reaffirmed that even in the mos t  

deli cate fields o f  international relations executive authority 

"mus t be exercised in subordination to the app licable provi

s ions of the Cons titution . "  Dames (,. Moore v. Regan , 453 

U . S .  654, 6 6 1 ,  101 S . Ct .  29 72 , 2978 , 69 L.Ed . 2d 918 (1981) . 

�5"":1.1J Because of the Cons titution ' s  supremacy over all 

o ther laws , no Act of Congress may authorize a cons titutional 

violation. U . S .  v. Odrea1 , 565 F . 2d 598, 601 (9th Cir . 

19 7 7 ) , cert . denied 435 U . S .  952 , 98 S . Ct .  1581 , 55 L . Ed . 2d 

803 (1978) . The cons titutional source of congress ional 

legis lative power over the Trus t Territory has been alter

nately identified as the Territorial Clause (Article IV , 

Section 3, Clause 2) 54 or the Necessary and Proper Clause 

(Article I ,  Section 8 ,  Clause 18) . 55 While congressional 

authority under both clauses 1s admittedly broad , constitutional 

guarantees limit the exercise of that authority . �, 
Hc oven & Allison Co . v .  Evatt , 324 U . S .  652,  674 , 65 S . Ct . 

870 , 881 , 89 L . Ed.  1252 , reh . denied 325 U . S .  892 , 65 S . Ct . 

119 8 , 89 L . Ed .  2004 (1945) (Territorial Clause) ; Chadha V .  

I . N . S . , 634 F . 2d 408 ,  433 (9fh Cir . 1980) , cer t . granted 

U . S .  ___ , 102 S . Ct . 87 , 70 L . Ed . 2d 81 (1981) (Necessary and 

Proper Claus e ) . When Congress applies to a territory a non

fundamental cons titutional provis ion which otherwise would 

be inapplicable , courts give great we!ght to the legislative 



determination that the provision may be practically and 

beneficially implemented . Torres v. Commonweal th of Puerto 

�, 442 U . S . , 470 , 99 S . C t .  2425 , 2429 , 61  L . Ed . 2d 1 

(1919) . Nevertheless , the j udiciary rather than Congress 

has the final word as to what cons ti tutes Fourteenth Amend

ment due process . State Board of Insurance v .  Todd , 370 

u . s .  451 , 45 7 ,  82 S . Ct . 1380 , 1384 , 8 L . Ed . 2d 620 ( 1962) . 

The judiciary also has the respons ibility to adjudicate 

claims that a coordinate branch has exceeded i ts cons ti tu

t!onal power . Chadha , 634 F . 2d at 419 . Therefore , the 

judiciary may be required to interpret the Cons titution in a 

manner at variance with the cons truc tion given the document 

by another branch . United States v. Nixon . 418 U . s .  at 704 , 

94 S . Ct .  at 3105 . This appeal presents an ins tance in which 

the judiciary mus t do exactly that .  

Section 501 (a) ' s  language and legis lative history 

leave no doub t that Congress intended to "exemp t" ' the tlMI 

from compliance with the Duncan-Baldwin jury trial right 

notwi ths tanding the applicability of the Fourteenth �nd

ment' s Due Process Claus e to the NMI government.  See , �, 

S . Rep . No . 433 , supra , at 74- 76 . Yet .  there is evidence of 

congress ional uncertainty abll'ut I 50l (a) ' s  constitutional i ty .  

The Senate Committee on Interior and Insular Affairs admit ted 

that "( t lhe formulation o f . . .  ( §501(a) 1 has been complicated by 

a certain. ambivalence in the decis ions of the Supreme Court 

which hold that the provis ions of the Cons titution protec ting 

fundamental rights of citizens extended to the territories 
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of the United States by the ir own force , while other provi

s ions app ly to unincorporated terri tories , such a� the 

Northern Mariana Is lands , only if expressly extended to 

them . "  S .  Rep . No . 43 3 ,  supra , at 7 3 .  A four-member Sen<lte 

s tudy of Pac i fic is land pclities warned that the Covenan t ' s  

specification that only certain consti tutional provis ions 

apply is " an arrangement the cons ti tutionality of whi ch may 

be ques tioned . "  122 Cong . Rec . 5137 ( 19 76 ) . Senator Harry 

Byrd likewise voiced cOncern about the "cons ti tutional 

questi :ms surrounding the proposed Covenant . "  !.4..:.. at ll23 

( 1976) . Although these comments are general s tatements 

about 5 501 (a) which do no t specifically address the j ury 

trial ques tion , they r.tlect that Congress was unsure of i ts 

po�ers regarding the NMI and the extent to which the Consti

t�:ion i�erent1y app lied there . 

The government submi ts that a ruling agains t i ts 

po� i tion will " force" j ury trials upon the people of the 

NMI . This perceived problem is apparent rather than rea l . 

A defendant may voluntarily , knowingly and intelligently 

relinquish cons titutional rights . �, Johnson v, Zerbs t ,  

304 U . S .  458 , 464 , 5 8  S . Ct .  1019 , 1023 , 82 L . Ed .  146 1 ( 1938) . 
The Johnson s tandard app lies to jury trial waivers . � 
Schnecklo th v .  Bustamante , 412 U . S .  218 ,  237 and n . 22 ,  9 3  

S . C t .  2041 , 2053 and n . 2 2 ,  3 6  L . Ed . 2d 8 54 ( 19 7 3 ) ; � 

States ex re t .  Williams v .  DeRobertis , 538 F . Supp . 899 , 903-

9 04 ( N . D . I I l .  1982) (col lec ting cases) . 56 Moreover , the govern

ment ' s  assertion that the people of the NMI do not want j ury 
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trials is amply discredited both by appellan�s presence 

before this Court and by the legislative history of the NMI 

Constitution. 57 In any event, even if the popular consensus 

durfng the Covenant' , negotiation and approval was that the 

constitutional right to jury trial should be denied, the 

right emergea unaffected : 

The very purpose of a Bill of 
Rights was to withdraw certain 
subjects from the vicissitudes 
of political controversy, to 
place them beyond the reach of 
m<-jorities and officials and to 
establish them as legal principles 
to be applied by the courts. One's 
right to life, liberty . .. and 
other fundamental rights may not 
be submitted to vote ; they depend 
upon the outcome of no elections. 

West Virginia State Board of Education v. Barnette , 319 U . S. 

624,  638 , 63 S. Ct. 1 1 7 3 , . 1185- 1186 , 8 7  L. Ed. 1628 (1943) . 

�ql The Sixth and Fourteenth Amendments undeniably 

force jury trials upon the government against its will. As 

� and its progeny teach, that is precisely the consti

tutional design : 

The guarantees of jury trial in 
the Federal and State Constitu
tions reflect a profound judgment 
about the way in which law should 
be enforced and j ustice adminis
tered. A rig�t to j ury trial is 
granted to cr�mina1 defendants in 
order to prevent oppression by 
the Government . . .  Providing an 
accused with the ri�ht to be 
tried by a jury ... [ affords] an 
inestimable safeguard against the 
corrupt or overzealous prosecutor 
and egainst the corrupt, biased , 
or eccentric judge . .. [T]he jury 
trial provisions in the Federal 

587 



and S tate Con s t i tut ions refle c t  
a fundamental decis ion about the 
exercise of official power - - a  
re luctance t o  entrus t p lenary 
powers over the l i fe and liberty 
of the c i t i7.en to one j udge or 
to a group of j udges . Fear o f  
unchecked power , s o  typical o f  
our State and Federal Governments 
in other respec ts , found expre s 
s ion in the criminal law in this 
ins is tence upon commun i ty par t i 
cipa tion i n  the de termination o f  
gui lt  o r  innocence . 

�, 39 1 U . S .  a t  1 5 5 - 1 5 6 , 88 S . C t . at 1 45 1 ; accord , 

Burch v, Louisiana , 441 U . S .  1 3 0 , 1 3 5 ,  99 S . C t .  1621 , 1 6 2 6 , 

6 0  L . Ed . 2d 9 6  ( 1 9 7 9 ) . The r igh t to j ury tri a l  is e s sentially 

par t of the guarantee of  a fair trial , 5 8  a guarantee whi�h 

is " the mos t  fundamental of a l l  freedoms . "  Es tes v .  <rexas , 

3 8 1  U . S .  5 3 2 ,  540 , 85 S . Ct .  1 6 2 8 , 16 3 2 ,  14 L . Ed . 2d 543 

( 1 9 6 5 )  . "Jurors bring to a cas e the communi ty ' s va lues and 

cOlmnon sens e ; their ' very inexpe rience is an as s e t  because 

it s e cures a fresh percep tion o f  each trial , avoiding the 

s tereotype s  s aid to infec t  the j udicial eye . ' "  Parklane 

Hos iery Co . v .  Shore , 439 U . S .  3 2 2 , 355 , 99 s . e t .  645 , 664 , 

5 8  L . Ed . 2d 5 5 2  ( 1 9 7 9 )  (Rehnquis t ,  J., dissenting) , quo ti� 

H. Ka1ven & H .  Zei s e l ,  The American Jury 8 ( 19 6 6 ) . 

Under Trus teeship Agreement Article  6 . 1 ,  the 

Uni ted State s ' primary fiduciary ob ligation to the peop l e  of  

the N :H  is to ensure that they a t tain se lf- govern:nent or 

independence .  Therefore , we agree w i th the government that 

u l t imate s overe ignty and the concomi tant righ t of s e l f 

determina tion inherently repose in the t�I ' s  people . S e e , 
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�, Por ter v. United S tates , 496 F . 2d 5 8 3 , 5 8 8  n . 4  ( C t . 

C 1 . lS 74� , cert . denied 420 U . S .  1004 , 95 S . C t .  1446 , 4 3  

L . Ed . 2d 7 6 1  ( 19 7 5 ) . We ac cordingly he s i tate to dis turb any 

of the Covenant ' s  carefu l ly nego tiated provi s i ons . Neve r

the les s ,  one o f  our preeminent j udicial res pons i b i l i ties  i s  

to s afeguard the cherished due process guarantees embodied 

in the Bill o f  Righ ts and the Fourteenth Amendmen t .  The 

e�during principle which sus tains our cons t i tutional sys tem 

that " [ t ) here cannot exi s t  under the American flag any 

governmental authori ty untrammeled by the requirements o f  

due proces s . "  Calero -To ledo v .  Pearson Yach t Leas ing Co . ,  

416 U . S .  663 , 669 n . 5 ,  9 4  S . Ct .  2080 , 2084 n . 5 ,  40 L . Ed . 2d 

452 ( 1974) ; accord , Ralpho , 569  F . 2d at 6 1 8 - 6 19 . When the ' 

I\;.;r exercises  i ts right of s el f- de termination by entering 

core clos ely into the United S ta te s  s y s te� , fundamental 

cons t i tu tiona l r ights impose b oundaries  within which the new 

relationship mus t func tion . In the words of comme�tary , 

"once a socie ty , such as the Northern Marianas , freely 

chooses to become a par t of the Uni ted States . . .  the app l i 

cat ion o f  . . .  [ fundamental cons ti tutional rights canno t )  b e  

the subj ect  of negotia ticn . " Branch , The Cons t i tution 

of the Northern Mariana I s lands : Does A Di fferent Cul tural 

S e t ting Jus tifv A Different Cons t i tutiona l S t andard? , 9 

Denver J .  Int ' l  L .  Pol ' y  35 , 39 ( 1980) (emphas i s  in or iginal ) .  

1 1 /  
1 1 /  
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[30J For the reasons above , we hold that the S ixth and 

Four teenth Amendment fundamental due process r�ght to jury 

trial expounded in Duncan v .  Louisiana and Baldwin v. New 

York59 prevails  to the extent tha t i t  conflicts wi th Covenant 

§ 5 0 1  and 5 Trus t Territory Code § 50 1 ( 1) . S ince the 

Cons ti tution guarantees appellant the right to a j ury trial , 

neither the Uni ted States government nor the NMI government 

has the discretion to deny that right . See Tiede , 86 F . R . D .  

at -239 n . 6 l .  We reverse the j udgment below and remand for 
• 

a new trial . 

� 3 1{ lff3 
Date FRED LAURETA 

United States Dis tric t Judge 

EARL GILLIAM 
United S tates Dis trict Judge 
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FOOT�OTES 

1 Appel lant additiona l ly contends that the Commonwealth 
Trial Cour t erroneously denied his motion to suppress 
marijuana discovered in an inspection of boxes in his 
p o ssession. He argues that the inspection was an unreason
ahle search prohibited by the Fourth and Fourteenth Amend 
ments t c  the United States Constitution. Appellee maintains 
that the insp ection w�s a constitutionally permissible, 
�larr an tles s agricul tural quarantine search. 

For two reasons we do not reach the search issue . 
first, we have the prudential responsibil ity to dispose of 
this appeal on as narrow and as few constituti onal grounds 
as possible .  See, �, Sweatt v. Painter, 339 U.S. 629, 
6 3 1, 70 S.Ct. B4S", 849 , 94 L . Ed . 1l14, reh.denied 340 U.S. 
846, 71 S . Ct . 1 1 3, 95 L.Ed. 620 (1950) ; Ashwander v .  TVA , 
2 9 7  U. S .  288, 347, 56 S. Ct. 466, 483, 80 t.Ed. h88 (1936) 
(�randeis, J . , concurrlng). Since our j ury trial holding 
alone mandates rev�=s.ql, it is unnecessary to address appel 
lant ' s  additional argument. Second , our avoi dance of that 
a::gument is also d\!e' ·ro .t4h� fact that the Commonweal t!1 Trial 
CO·.lr t did not have the t:>�fit of the Nint.h Circuit ' s  recent 
cecision ip Baru�ch v. Ca��o , 685  F.2d 1199 (9th Cir. 1982). 
',;e b elieve that the lower court should have the initial 
c??ortunity to apply Barusch . If the lower court finds no 
fe ceral constitutional violation, it should determine whether 
c�e challenged search violated the independ�nt search and 
sei zure prntections in Article I ,  section 3 of the Northern 
:-:,,:: iana Is lands Cons ti tution. In making this de termination 
t::e court may se�k guidance in, but need not follow, inter
?::etations of similar language by United States, State, 
Trust Terri tory or other c ourts. See ,enerally Camacho v .  
Civi l Service CommisSion, 666 F.2d�5 , 1262 , 1264 (9th 
Cir. 1982) ; Lorino Lonno v.- -Trust territory of the Pacific 
Islands, 1 FSM Interim 53, 69-71 and n . 11 (Federated States 
or Micronesia Supreme Ct , Tr .  Div. 1981) ; Brennan, State 
Constitutions and the Protection of Individual Rig�90 
E�rv . L .Rev . 489 . (1977) . 

2 Trusteeship Agreement 6. 1 states that the United 
Sta tes sha l l :  

foster the development o f  such pol itical 
insti tutions as are suited to the trust 
territory and shall promote the deve lopment 
of the inhabitants of the trust territory 
toward se lf- government or independence as 
may be appropriate to the particular c ir
cumstances of the trust territory and its 
peoples and the freely expressed wishes of 
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the peop les concerned ;  and to this end shall 
give to the inhabi tants of  t�e trus t terri 
tory a p rogre s s ively increas in� share in 
the adminis tra t ive services in the terri
tory ; shall develop their participation 
in government ; and give due recognition 
to the cus toms of  the inhabi tants in 
providing a s y s tem of law for the terri 
tory ; and shall take o ther appropriate 
measures toward these ends . 

3 See also  Gale v .  Andrus , 643 F . 2d 826 , 830 (D . C . Cir . 
1980) -rrrtne-task of the United States under the Trus teeship 
Agreement at issue is primar ily to nurture the Trus t Terri 
tgry toward s el f - government" ) .  

4 In a case in which the Ninth Circuit recognized the 
Trus teeship Agreement ' s  j udicial enforceability ,  the dis trict 
court concluded that the United States "exercises a maximum 
degree of  control" through Interior Department s ecre tarial 
orders and had not made "any s ignificant delegation of 
authority to the citizens of the Trus t Territory . "  peo�!6 
of Saipan v .  Uni ted States De�artment of the Interior , 
F. Supp . 645 , 655 (D.Haw . 1973 , affi d as modified on o ther �rounds 503 F . 2d 9 0 ,  94-95 , 98 n . l0  (9th eir . 1974) , cert . 

enied 420 U . S .  1003 , 95 S . Ct . 1445 , 43 L . Ed . 2d 761 (I97SY. 
See generalll Olsen ,  Piercing Micronesia ' s  Colonial Veil :  
Enewe tak v .  aird and Sai an v. De artment of the Interio r .  

C o  um . J .  0 

5 Between September 1969 and April 1972 the NMI and other 
areas of the Trus t Territory collectively negotiated with 
the United States through the Congres s  of Micronesia ' s  Joint 
Commi ttee on Future Status . The NMI entered separate 
s tatus negotiations when the o ther areas decided to pursue 
the more autonomous relationship of "free association . "  
See eeneral ly S . Rep . No .  596 , 94th Cong o 2d Sess . 4-5 (1976) , 
repr�nted in 1976 U . S .  Code Cong o & Ad . News 448 , 452 ; 
S . Rep . No .  4!3 ,  94th Cong o 1s t Sess . 42-54 ( 1975)  (S . Rep . No .  
433) . 
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6 A c t  No . 2 - 19 7 2 , 3d Mar i ana I s l ands D i s tr i c t  Legis 
l a ture , F i r s t  S p e c i a l  Se s s . ( 19 7 2 ) , repr i n t e d  in S . Re p . No .  
4 3 3 , s upra note 5 ,  a t  1 8 2 - 184 . 

See generally S . Rep . No .  4 3 3 ,  supra no te 5 ,  at 1 59 - 3 8 8  
( s ummary of nego t i a tion rounds ) ;  D .  McHenry , Microne s i a : 
Trus t Betrayed 1 30 - 1 6 9  ( 1 9 7 5 ) ; Le ibowi c z ,  The Mar i anas 
Covenan t Nego t i a t i ons , 4 Fordham Int ' l  L . J .  19 (1980) . 

8 See , � ,  �ange l inan v. Cas tro , 688 F . 2d 6 10 ,  6 1 1  n . 2  
( 9 th C ir .  T982 ) ;  S . Rep . No .  43 3 ,  suprfi note 5 ,  at 6 5 ; Rep o r t  
of t h e  Joint Drafting Commi t tee o n  t e Nego t i a t i ng H' s tory 
C - 4 ,  r eprinted in � ,  at 40 6 .  

9 See ginerally,  Branch , Cons t i tut ion o f  the Northern 
Mar iana I s  ands : Does A Di fferen t Cul tur a l  Se t t ing Jus t i fy 
A D i fferent Cons t i tutional S t andard? , 9 Denver J .  Int ' l  L .  
Pol ' y  35 (1980) ; Willens & S i eme r , Cons t i tuti on of the 
Nor thern Mar i ana I s l ands : Cons t i tutional Princi les and 

nnova t1on 1n a aci 1 C  S e t t1ng ,  Georse town L . . 3 
(1977) . 

10 Title 5 Trus t Terri tory Code § 5 0 1 ( 1 )  s tat e s  in relevant 
sect �n : 

Any person accused by information of 
committing a felony punishable by more 
than five years imprisonment or by more 
than two thousand dollacs fine , or both , 
shall be entitled to a trial by a j ury 
of six persons . 

This unrepealed s tatute is part of NMI law pursuant to Covenant 
§ 505 . See note 36 , infra . 

1 1  Bal zac v .  Puerto Rico , 258 U . S .  298 , 42 S . Ct . 343 , 66 
L . Ed .  627 (1922) ; ocam�o v .  United States , 234 U . S .  9 1 ,  34 
S . C t .  7 1 2 , 58 L . Ed .  12 1 (1914) ; Dowdell v. Uni ted States , 
221  U . S . 3 2 5 , 3 1  S . Ct . 590 , 55 L . Ed. 753 (1911) ; Dorr v .  
Uni te d  States , 195 U . S .  1 3 6 , 24 S . Ct . 80 8 ,  4 9  L . Ed .  128 
(1904) ; Hawa�i v .  Mankichi , 190 U . S .  19 7 ,  23 S . C t .  787 , 47 
L . Ed .  106 (1903) ; Fourteen Diamond Rings v .  United States , 
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183 U . S . 1 7 6 ,  22 S . C t .  59 L . Ed .  1 38 ( 1901 ) ; Doo1e1 v .  United 
States , 183 U . S .  151 , 22 S . Ct .  62 , 46 L . Ed .  126 ( 901) ; 
�. N . Y .  & P . R .  SteayshiP Co. , 182 U . S .  392 , 21 S . �t . . 
827 , 45 L . Ed. 1146 (1901 ; Downes v .  Bidwell , 1 8 2  U� �. 244 , 
21 S . Ct .  7 7 0 ,  45 L . Ed . 1088 (1901) ; Arms trong v .  United 
State s , 182 U . S .  243 , 21 S . Ct .  827 , 45 t.Ed. IOS6 (1901) ; 
DOOIeY v .  Uni ted States , 182 U . S .  2 2 2 , 21 S . C t . 7 6 2 , 45 
t.Ed.  1074 (1901) ; DeLima v .  Bidwell , 182 U . S . 1 , 2 1  S . Ct . 
743 45 L . Ed .  1041 (1901) . See also Rassmusen � .  Uni ted 
States , 19 7 U . S .  516 , 25 S . �  � 45 L . Ed. 820 (1905) 
(recogni zing the app licab i l i ty of the SiXth Amendment jury 
tria l right in the continental "incorporated" terri tory of 
Alaska) . 

12 "Incorporated territories" are territories deemed "i,l 
all res pec t s  a part of the United S tates " [ Downes v .  Bidwell , 
1 8 2  U . S .  at 311 , 21 S . C t .  at 796 (White , Shiras and lkKenna , 
J. J . , concurring) ] and "des tined for s ta tehood from the time 
of acquisi t ion . "  Examining Board of Engineer s , Architer.ts 
and Surve!ors v.  Flores de Otero , 426 U.S.  572 , 599 n . 30 ,  9 6  
S . Ct .  226 , 2280 n . 30 ,  49 t.Ed. 2d 65 (1976 ) . 

13 "Unincorporated territories" are territories which are 
not "an integral part of the United S tates" [ Downes v. Bidwell , 
1 8 2  U . S .  a t  3 1 2 ,  21 S . Ct . at 796 (White , Shiras and McKenna , 
J . J . , concurring) ] ,  and which the United States acquires 
without the obj e c tive of annexing them into the Union as 
s tates . Flores de Otero , 426 U . S .  at 599 n . 30 ,  9 6  S . Ct .  a t  
2280 n . 30 .  

15 195 U . S .  at 144 - 14 5 , 148 , 24 S . C t .  at 811- 81 2 .  

16 Okaruru v .  Commonwea l th of the Northern Mariana Islands , 
DCA No . 80-9002 , majority opinion at 3 (b.N.M. t .App .Dlv. 
1981) . 
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17 In Okaruru the Commonwealth Trial Court had convicted 
defendant-appellant by bench trial of illegal us e of a 
firearm in violation of 63 Trus t Territory Code 3581 (2) . 
The cour t s entenced him to four years ' imprisonmen t .  The 
maximum penalty for the offense was five years ' imprison
ment ,  a �5 , OOO fine or both .  On appeal Okaruru argued that 
he had been denied a j ury trial in violation of both 5 Trus t 
Territory Code § 5 0 1 ( 1) and the Sixth and Fourteenth Amend
ments . Section 50 1 ( 1) requires that a jury trial be afforded 
if defendant faces a po tential fine exceeding $2 , 000 . See 
note 10 , �upra.  Thus , defendant ' s  s tatutory right to j ury 
trial ind1sputably had been violated . On that ground , the 
Okaruru panel reversed and remanded for a new trial . I f  a 
case may be res olved on either s tatutory or cons titutional 
grounds , a court should not pas s on the cons t i tutional 
ques �ion if the s tatutory issue is dispos i tive . �, 
Harr1s v. McRae , 448 U . S .  29 7 ,  306-307 , 100 S . C t . -zoTl ,  
26S3 , 65 L . Ed . 2d 784 , reh . denied 448 U . S .  917 , 10 1  S . C t .  
39 , 6 5  L . Ed . 2d 1180 ( 1980) ; Hagans v .  Lavine , 445 U . S .  5 2 8 , 
547 , 94 S . Ct .  13 7 2 ,  1384 , 39 L.Ed. 2d· 5JJ (1974) . Because 
the § 501 ( 1)  issue mandated reversal , it was unnecessary to 
discuss cons ti tutional ques tions in Okaruru . 

The author of this decis ion writes about Okaruru with 
particular fami liarity because he also wrote the Okaruru 
concurrence . More careful analysis and examination have 
firmly convinced him that Okaruru ' s  precipita te cons t i tu
tional pronouncements were erroneous . Today ' s  decis ion 
reflects our conviction that j udicial integr i ty and the duty 
to safeguard cons titutional rights .  are paramount and enduring 
values to which misconceived dicta mus t give way . 

18 Like previous Supreme Court decisions which recognized 
the incorporation of Bill of Rights guarantes :�y the �ur
teenth Amendment ' s  Due Process Claus e ,  Duncan determined 
whe ther. the right in ques tion was a necessary procedure in 
a cOlIllllon law regime of "ordered liberty . "  3 9 1  U . S .  at 149 
n . 14 ,  88 S . Ct .  a t  1447 , n . 14 .  See generally Part III-A- 2 ,  
infra . The Insular Cases ' jury�ial doc trine regarded the 
right to j ury trial as "merely: a method of procedure" whi ch 
was not fundamental in the sense of being one of "those 
safeguards to life and l iberty which are deemed essential to 
our government . "  Dorr , 195 U . S .  at 144- 145 , 24 S . C1: .  a t  
811 . The governme�oes not articulate nor do we perce ive 
a tenable d i s tinc tion be tween these inquiries . Even if 
there were a dis tinction , Duncan ' s  holding that the righ t to 
j ury trial i s  a fundamentar<lUe'process righ t which "reflects 
a profound j udgment about the way law should be enforced and 
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j us t ice adminis tered" also neces s arily decides that the 
r igh t is a s afeguard of l ife and l iberty which is es s ential 
to government .  39 1 U . S .  at 155 , 88 S.Ct. a t  1 45 1 .  

The government observes that Jus tice White ' s  concur
rence in Downes v .  Bidwe l l  referred to "inherent , a l though 
unexpres sed ,  principles which are the bas is of all free 
gove rnment . "  182 U . S .  at 2 9 1 , 21 S . Ct .  at 7 8 8 . The govern
ment apparently reasons that this is a formulation of the 
term "fundamental rights" which is distinguishable from 
Duncan's and which Balzac implici t ly adopted by character i 
zing Jus tice Whi te ' s  Downes ' concurrence as the court ' s  
"set tled law." 258 u-:s:-at 30 5 ,  42 S . Ct. at 3 46 . 

We dis agree. Assuming arguendo that &al zac incorpo
rated Justice Wh i te ' s  concurrence verba tim�s ta tement 
quoted above did ¥ot represent Jus tice White ' s  ful l  expos i 
ttim of the concep t of fundamental righ ts .  The s tOitement 
merely acknowledged that certain fundamental rights exi s t 
even though there is no "direct couunand of the Cons titution" 
in which the rights are "expressed in s o  many words . "  Id . . 
Jus tice White additionally recognized that the Cons ti tutIOn 
contains specific textual prohibitions in favor of life and 
libe rty which are "an absolute denial of all authori ty under 
any circums tances or condi tions . "  Id. at 294 , 2 1  S . Ct .  at  
790.  Balzac subsequently declared that due process is one 
of these express safeguards . 258 U.S .  at 313 , 42 S . Ct . at 
348 . Duncan es tablished that the explicitly granted righ t 
to j ury tr�al is one of the protections afforded by the due 
process guarantee . 391 U . S. at 149 , 1 5 6 ,  88 S . C t .  at 1447 , 
145 1 . Thus , even under Jus tice White ' s  formulation Duncan 
s tands for the proposition that the right to jUry trrar-IS 
fundamental . 

19 

20 

21 

195 U . S .  at 144, 24 S . Ct .  at 811 . 

190 U . S .  at 220 , 23 S . Ct . at 792 . 

Neither the cases nor their reason
ing should be given any further 
expans ion . The concep t that the 
Bill of Rights and other cons t i tu
tional pro tections agains t arbit
rary government are inoperative 
when they become inconvenient or 
when expediency dictates otherwise 
is a very dangerous doc trine and 
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if allowed to flourish would 
des troy the benefit of a written 
Cons titution and undermine the 
basis of our government . 

Reid v. Covert , 354 U . S .  I ,  14 , 77 S . Ct . 1222 , 1229 , 1 
L. Ed. 2d  1148 (1957) (plurality) . Recent Supreme Court 
decisions have reiterated this cri ticism. See Harris v .  
Rosario , 446 U . S .  651 ,  653 , 100 S . Ct .  1929 , �30-1931 , 64 
L . Ed . 2d 587 ( 1980) (Marshall, J . , dis senting) ; Torres v .  
Commonwealth o f  Puerto Rico , 442 U . S .  465 , 475-476 , 99 S . Ct . 
2425 , 2432 , 61 L.Ed. 2d 1 (1979) (Brennan , Stewart ,  Marshall 
and Blackmun , J . J . , concurring in the judgment) . In 19 76 a 
maj ority of the Supreme Court s tated that the Reid rehearing 
opinion cited above had overruled .the view in �court ' s  
initial Reid decision, for which " [ t lhe Insular Cases served 
as precedent , "  that the Cons t itut ion applies with full force 
only in s tates and in incorporated territories . Flores de 
Otero , 426 U . S . at 600 n . 3 l ,  96 S . Ct .  at 2280 n . 31 .  

22 Willens & Seimer , supra note 9 ,  at 1395 n . 9 5 .  

23 Other courts also have held or concurred in dictum that 
as a result of Duncan the Insular Cases ' j ury trial doc trine 
is no longer gooa-IaW. See Gautier v. Torres , 426 F . Supp . 
1106,  1 109 - 1110 and n . 5  � .R. 1911) (dictum) , rev ' d  on 
other grounds 435 U . S .  I ,  98 S . C t .  906 , 55 L . Ed�5-
(1978) ; Torres v .  Delgado , 391 F . Supp.  379 , 381 (D . P . R .  
1974) , afI'd on o ther grounds 510 F . 2d 1182 , 1183 n .  (1s t 
Cir . 1975) ; Montalvo v .  Colon , 377 F . Supp . 1 3 3 2 ,  1 3 36 - 1341 
(D . P . R .  1974) (per curlam) (three-judge cour t ) (dictum) . 
But see Santana v .  Ca11azo , 533  F . Supp . 966 , 9 7 1  (D . P . R .  
1982) (dictum mis clt1ng MOntalvo v. Colon for the propos i tion 
that Balzac remains valid) . . 

24 The court distinguished Johnson v .  Eisentrager , 339 
U . S .  763 , 7 0  S . C t . 9 36 , 94 L : Ed  1155 (1950) , Homma v .  
Patterson , 327 U . S .  759 , 66 S . C t . 515 , 90 L . Ed .  992 (1946) ; 
In re Yamashita , 327 U . S .  I ,  66 S . Ct . 340 , 90 L . Ed .  499 
(1946) ; and Ex Parte �irin , 317 U . S . I ,  63 S . Ct .  2 ,  87  
L . Ed .  3 (1942) .  Unit� States v. Tiede , 86 F . R . D .  227 , 
244-245 and nn . 70 ,  75 (U .S .C .  Berlin 1979) . Johnson , Homma , 
Yamashita and Quirin denied cons t itutional protection eo--
aliens who were enemy nationals , enemy belligerents or 
prisoners of war . Here , as in Tiede , these wartime dec i -
s ions are inappos i te . 

--
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2 5  Tiede indep enden tly suppor ted i t s  j ury trial holding 
on the ground that the equal treatment of Uni ted States 
c i ti zens and al i ens in the United States Court for Berlin 
was required by an international agreement concerning 
o f fenses committed aboard commercial aircra f t . See 86 
F . R . D .  at 2 5 9 - 2 6 0 . Be caus e the trial below occurred in 
an NMI c our t ,  this cas e does no t require us to decide 
whether a Uni te d  States interna tional agreement s imilarly 
provides an independent basis  in local law prosecutions 
for requiring the ava i l ab i l i ty of j ury tr ials in federa l  
c our t t o  NMI res idents who a r e  n o t  United S t a t e s  c i t i zens . 

26 The maj or i ty remanded to the d i s trict  court for a 
" j urisdictional"  ruling on whe ther the Secre tary o f  the 
Interior had the duty to comp e l  the governmen t  of  American 
Samoa to provide j ury trials in accordance wi th the 
Cons t itution . King v .  Morton . 520 F . 2d 1 140 , 1 146 (D . C .  
Cir . 1975) . This ruling neces sarily would involve a · thr e s 
hold decis ion o n  the issue of  whe ther the cons t i tu tional 
r igh t app l i e d  in Ameri can Samoa . The maj ori ty cautioned 
that i t  was not reaching thi s i s sue . Neverthel es s ,  the 
maj ority thought it proper to " add a few words to as s i s t the 
Dis trict Cour t on remand . "  Id . .  The maj ority ' s  expres s ly 
advisory cons ti tutional analysTs· fol lowed . On remand the 
dis trict cour t ruled tha t the cons ti tutional j ury trial 
r igh t app l ies in American Samoa . See 452 F . Supp . 1 1  
(D . D . C .  1 9 7 7 ) . 

2 7  3 5 4  U . S .  a t  5 4 ,  7 7  S . Ct .  a t  1 2 50 . 

2 8  The R e i d  p lural i ty s tated that the Insu,lar Cases "in
volved the power of Congress to provide rules and regula
t ions to govern temporar ily terri tories with wholly dis
s imi lar tradi tions and ins ti tutions . "  Id . a t  14 , 7 7  S . C t .  
a t  1 229 (emphas is  added) . The p lura l i tyadmoni:1Qed that 
nei ther the Insular Cas es ' reas oning nor the characteriza
t ion of the right to j ury trial as non- fundamen tal remained 
viab le in the modern era . See note 2 1 , supra ,  and accom
pany ing text . The p lura l i ty-ne i ther retreated from the rule 
that fundamental righ ts apply of  their own force nor endorsed 
Jus t ice Har lan ' s  view tha t the operation of those righ ts 
dep ends upon an ini tial de termination of whe ther the r ights 
are " impractical"  or "anomalous " in local terr i torial 
c ircums tances . 
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29 Under other defini tions which Duncan recogni ze'd , a 
" fundamental right" is one which is-nat-rhe base of all our 
civil and poli tical ins t i tutions " ,  "bas ic in our sys tem of  
j urisprudence" , or "es sential to a fair trial . "  391  U . S .  at  
148- 149 , 88 S . Ct . at 1447 . 

30 
See �enerall* Analys is o f  the Cons titution o f  the 

Cornmonwea th of t e Nor thern Mariana Is lands 7 - 23 ( 19 7 6 )  
(explaining that the Fourth , Fifth ,  Sixth , E ighth and Four
teenth Amendments to the United S tates Cons t i tution provide 
the basis for the Northern Mariana Is lands Cons titution ' s  
s earch and s eizure pro tections and other criminal procedural 
safeguards ) .  The Northern Mariana Islands Cons ti tutional 
Convention formally adopted the Analysis cited above as an 
i�terpretive guide for determining the Convention ' s  intent . 
Reso lution No . 16 , Cons t itutional Convention of the Northern 
Mariana Is lands (December 6 ,  1 9 7 6 ) , reprinted in the Analys is 
at 1 .  

3 1 
" [ W ) e  are not impressed with the government ' s  argument 

and brief which asserts that j ury trials are " impractical" 
in the Northern Mariana Is lands . . .  As a mat ter of j udiCial 
notice ,  we observe that numerous j ury trials have been held 
in the Northern Mariana I s lands s ince 1974 under the provi . . 
s ions of 5 T . T . C .  SO L "  Okaruru , maj ority opinion at 8 n . 3 .  

32  Torres , 442 U . S .  at 469 , 99 S . Ct . at  2 42 8 . 

33 Balzac , 258 U . S .  at 310 , 42 S . Ct .  at 347 . 

34 See also 1 Trus t Territory Code § 103 (adop ting the 
American raw-Ins ti tute ' s  Res tatements o f  the Law as Trus t 
Terri tory common law) . Pursuant to Covenant § 50S , this 
unrepealed s tatute remains part of NMI law . See note 36 , 
infra.  

--

3 5  It is unimpor tant that Duncan d i d  not expre s s ly carry 
its holding beyond the fifty s tates . As Chief J udge Browning 
recently explained : 
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A lower federal court can
not respons ib ly dec l ine to fol low 
a principle dire c tly and exp l i 
ci tly s ta ted b y  the S upreme Court 
as a ground of decision and s ub 
se queutly app l i e d  b y  the Supreme 
Court as an integra l part o f  a 
sys tematic development of cons t i 
tutional doctrine ( c i tations 
omi t ted) . 

The Supreme C ourt cannot 
limit i ts con's t i tutional adjudi
cati on to the narrow facts before 
i t  in a p ar ticular case . In the 
de ci s i on of individual cases the 
Court mus t and regularly does 
es tablish guidelines to govern 
a variety of s i tuati'ons related 
to that presented in the immediate 
cas e .  The sys tem c ould not function 
if lowec courts were free to d i s 
regard such guidelines in any case 
that did not precisely match the 
facts of the case in which the 
guidel ines were announced . 

United S tates v .  Underwood , 693 F . 2d 1306 , 131 7 - 1 318 ( 9 th 
Cir . 1982) (Browning , Chief Judge , dissenting ) . 

36 Covenant § 505 s tates : 

The laws of the Trus t Territory 
o f  the Pacific Is lands , of the 
Mariana I s l ands Distri c t  and i ts 
local municipali ties , and all o ther 
Executive and Dis trict orders of a 
local nature applicable to the 
Northern l-lariana Is lands on the 
effec tive date o f  this Section and 
not incons i s tent with this Covenant 
or wi tll those provis ions of the 
Cons t i tution , treaties of laWS-of 
the United States applicable to�he 
Northern Mariana I s l ands w i l l  remain 
in force and effect until and unless 
a l tered by the Government of the 
Northern Mariana I s l ands (emp!la s i s  
added ) . 
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3 7  Covenant § 1 0 5  s tates : 

The Uni ted States may enact legi s 
la tion i n  accordance with i t s  cons 
ti tutional proce s s e s  which w i l l  be 
applicable to the Nor thern Mari ana 
Islands , but if s uch legislation 
cannot also be made app licable to 
the several States the Nor thern 
Mariana Is lands mus t be spe c i fical ly 
named therein for i t  to become 
effective in the Nor thern Mariana 
I s l ands . In order to respect the 
right of se lf- government guaranteed 
by this Covenant the United S t a tes 
agrees to limit the exerc ise of 
that authority s o  that the funda
mental provisions of this Covenant , 
namely Articles I ,  I I , and I I I  and 
Sec tions 501 and 80S , may be modi 
fied only with the consent of the 
Governmen t  of the Uni ted States 
and the Government o f  the Northern 
Mariana Is lands . 

38 A new analysis would not accomp lish the purpose which 
the government seemingly has in mind . The government ' s  
apparent obj ective i s  to les sen "the need for res trictions 
upon the authority of Congress bi the federal cons titution 
in the Trus t Territory . "  Appe l le e ' s  Brie f  29 . 

The firs t s entence of I 501 (a) ca'ltions that certain of 
the enumerated cons ti tutional provi s ions apply in the NMI 
of their own force . Because the right to j ury trial is a 
fundamental due process r ight , it is one of those provi 
'ions . The availability of the right results from the au�o

matic operation o f  the Cons t i tution rather than from congres 
sional ac tion . The language in S 501 (a) whi ch purports to 
app ly the Sixth Amendment and the Fourteenth Amendment ' s  
Due Process C lause merely declares r ights which already 
inherenlly exis t .  Cf . Ras smusen , 197 U . S .  at 5 26 , 25 S . Ct . 
at 518 (making an iaentical s ta tement wi th respe c t  to 
congress ional legisla tion purporting to "apply" the Fifth , 
Sixth and Seventh Amendments to incorporated terri torie s ) . 
A new analys is would not lessen the force of the due process 
right to j ury trial unless the new rule unexpectedly announced 
that henceforth Congress was free entirely from fundamental 
res traints in the Bill of Rights . 
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39 See generally Troutman , Needed-A New Terri torial 
C l ause In The U.S. Cons t i tut ion , Vol. 2 ,  No . 1 Guam B . J .  5 
(1982) . 

40 The very vaguenes s  of the doc tr ine 
was valuab l e  in that while the 
doc trine admi tted tha t  the Cons t i 
tution w a s  everywhere app licab l e  
to the actions o f  Congress , i t  
failed anywhere t o  specify what 
par ticular por tions of  the Cons t i 
tution were app l icable t o  the newly 
acquired possess ions . The doctrine 
has been s ufficien tly elas t i c  to 
permit o f , a government which , whi l e  
maintaining the e s s entials of  
modern civil liberty , has no t 
attempted to impose upon the new 
peoples certain anciertt Anglo-Saxon 
institutions for which their history 
had not adapted them. 

Coudert , supra note 1 4 ,  at 850 . 

41 v .  Trust Territor of the Pacific 
, . . Tr. Dl.v . citing 

Balzac and treating the Trust Territory as an unincorporated 
territory in ruling. implicitly that the Seventh Amendment 
right to j ury trial in civil cases does not apply of its own 
force in the Trust Territory) . Compare Sonoda v. Trust 
Territor� of the Pacific Islands, 7 T . T . R .  442 , 444-445 
(R. COAPP. iv . 1976) (relying upon Sechelong in rejecting the 
availability of the Sixth Amendment right to j ury tria l in 
criminal cases ) . 

42 The Trust Territory fits within the basic Insular Cases 
des cription of an "unincorporated territory" in tha t it is 
neither an integral part of the United States nor destined 
for statehood. See note 1 3 ,  sU8ra. Like the territories 
discussed in the-eirly Insular ases, the Trust Territory 
came under United States control "l.n a condition of temporary 
pupilage or dependence." Dorr, 1 9 5  U , S. at 148 , 24 S.C t. at 
812 (citation �mitted) . Moreover, the protection of funda
mental constitutional guarantees is imp li c i t  in the United 
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S tates ' legal ob ligation to treat the people of the Trus t 
Terri tory "wi th no les s cons ideration than i t  would govern 
any part of i ts s overeign terri tory , "  and to "encourage 
respe c t  for human r ights and fundamental freedoms . "  See 
�6�phO v .  Bell , 569 F . 2d 607 , 619 and n . 7 2 ,  626 , reh . -aenied 

F . 2d 636 {D . C . Cir . 1 9 7 7 ) . The fact that Uni ted States 
is internationally accountable for the performance of i ts 
Trus teeship Agreement ob l i gations is irre levant to the 
app licab i l i ty of cons t i tu tional pro tec tions . � at 619 . 
I t  is equally immaterial that ne i ther the framers o f  the 
Cons ti tution nor the cour ts which decided the Insular Cases 
had before them a non-s overeign Uni ted S tates trus t relation
ship with a dependent terri tory . See note 48 , infra , and 
accompanyiag text . 

43 426 U . S .  a t  599 , 96  S . Ct . at 2280 . 

44 See also Green , Termination of the U . S .  Pacific Is l ands 
Trus teeshrp;-9 Tex . Int ' l  L . J .  175 , 188-189 (1974) (OlIn 
cons ti tutional theory , Puerto Rico remains generically an 
unincorporated territory despite i ts Commonweal th label" ) ; 
Leibowi t z ,  The Commonweal th of Puerto Rico : Trying To Gain 
Di�nit� and Maintain Culture , 11 Ga . J . Int ' l  & Comp . L .  211 , 
28 (1 81) (concluding that the Supreme Cour t ' s  dicta have 
" s upported Commonwealth as a legally recognized s tatus o f  
potentially great impor tance , but i ts holdings have treated 
COImiionwealth as no different from a terr i tory") . 

45 The Supreme Cour t ' s  Puerto Rico decis ions indicate that 
a commonwea l th ,  "like a S tate , is an autonomous poli tical 
entity ' sovereign over matters not ruled by the Cons titution ' "  
Rodriguez v .  Popular Democratic Party , U . S .  , , 
102 S . Ct .  2194, 2199 , 72 L . Ed.zd 628 ( l� ( c itatTOn omItted) 
(emphasis added ) . The underlying concept is that �he common
weal th derives i ts authority direc tly from the governed 
pursuant to a local cons t i tution , and enters poli tical 
affiliation w i th the Uni ted S tates under a bilateral agree
ment which confers ves te d  rigPts and therefore is not uni la 
terally revocable by Congress . S e e  �enerall� Cordova v .  
Simonpietri Ins . Afency Inc . , o4�. d 36 ,  3 -42 (1s t Cir . 
1981) ; Amer�cana 0 Puerto Rico Inc . v .  KaSlus , 368 F . 2d 
43 1 ,  433-435 (3d Cir.  1966) , cer t . denied 3 6 U . S .  943 , 8 7  
S . Ct .  9 7 7 , 1 7  L . Ed . 2d 8 7 4  (1967) ; Northern Mariana Islands : 
Hearing on H . J . Res . 549 before the Subcommi ttee on General 
Legislation of the United S tates Senate Commi t te e  on Armed 
Services , 94th Cong o 1s t Ses s .  137 , 143- 145 ( 19 7 5 )  (executive 
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branch memorandum supplied in response to a congress ional 
reque s t) ; Green , suprf note 44 , at 1 8 7 - 189 ; Magruder , The 
Commonweal th Status 0 Puerto Rico , 15 U . Pi t t . L . Rev . �12-
20 (1953) ; Note , A Macros tudy of Microne s ia : The Ending o f  
a Trus teeship , 1972 N . Y . L . F . 139 , 186-195 (1972) . 

46 An unincorporated territory is either "organized" under 
unilatera l ly imposed congress ional organic legis lation or 
administered by the Interior Department pursuant to congres 
s ional delegation i n  the absence o f  organic legis lation . 
See , � , Guam v. Olsen ,  431 U . S .  195 .  9 7  S . Ct. 1774 , 52 
L.Ed . 2d 250 (1977) (Guam) ; United States v .  Standard Oil 
Companl of California , 404 U.S. 558, 662 and n.2, 92 s . Ct . 
661 ,  6 2 and n . 2 ,  30 L . Ed . 2d 7 13 ,  reh . denied 405 U . S .  969 , 
9 2  S . Ct .  1166 , 31 L . Ed . 2d 244 (1972) ; 48 U . S . C .  § l66 (c) ; 
EXec . Order No . 10264 , 16 Fed . Reg .  6417 (American Samoa) . 
In contrast to a commonwealth, an unincorporated territory 
apparently "has no inherent right to govern itself . "  Guam 
v .  Okada , 694 F . 2d 565 , 568 (9th Cir. 1982) (dictum) . � 
Bee Leibowitz , United States Federalism: 1be States ar.a"the 
Territories , 28 Am.U. L.Rev. 449 ,  418 n.112 (197g) (sugges ting 
a theoretical model to support territorial governmental 
sovereignty under the 'tenth Amendment) . 

47 The term "cCXEIOnweal th" is not a 
word describing any single kind of 
political relatioosh1p or status . 
A number of the States of thoe 
Union. includ1.Dg Virgi,Dia . Massachu
setts and Kentucky , have the 
official Dame of eo..o_lt:b. 
'1be same title is or .... held by 
political entities .. dissimilar 
as England UDder the CrcIIIIM!lla , 
Aus tralia, Puerto Ilico, .n4 the 
Philippines during the teD-year 
period preceding their indepen
dence .  The choice o f  the term 
"coaaonwealth" for the IIorthern 
Mariana Islands therefore does 
not dellDte any specific status . 
in p4rtieular it does DOt comwte 
identity with the tide held by 
the Commonweal th of Puerto Rico . 
The commonwealth s tatus of the 
Northern Mariana Islands w .. 



developed on the basis of their 
p articular needs drawing on the 
experience o f  all o ther terr i tories 
of the Uni ted State s , especially 
those of Guam, with the advantages 
and disadvantages of which the 
people of the Northern Mariana 
Islands have firs t had acquaintance . 

S . Rep . No .  433 , supra note 5 ,  at 6 5 . 

48 See also United S ta te s  Trus t C o .  of New York v .  New �ir(e� , 41I1IT. S .  I ,  15- 16 , 97 S . C t . 1505 , 1514 , 52 L . Ed . 2d 
1 7 7 )  ( "The great clauses of the Cons ti tution are to b e  

considered i n  the light o f  our whole experience , and not 
merely as they would be interpreted by i ts Framers in the 
conditions and with the outlook o f  their time " ) ; United 
States v. Clas s ic , 313 U . S .  299 , 3 16 , 65 S . C t .  10�3 8 ,  
85 L . Ed .  1368 (l94l) ( "in determining whether a provision o f  
the Cons ti tution app lies t o  new sub j e c t  matter , i t  is o f  
li ttle s igni fi cance that i t  i s  one wi th which the framers 
were not familiar" ) ; Home Buildin� & Loan Association v .  
Blaisdell , 290 U . S .  398 , 442-443 , 4 S . Ct . 231 , 242 , 78 
L . Ed. 413 ( 19 34) : 

It is no answer . . . to ins ist that 
what the provis ion of the Consti
tution meant to the vis ion of that 
day it mus t  mean to the vision of 
our time . If by the s tatement 
tr.at what the Cons titution meant 
at the time of i ts adoption i t  means 
today , i t  is intended to say that 
the great claus es of the Cons titu
tion mus t be confined to the inter
pretation which the framers , w i th 
the condi tions and outlook of their 
time , would have p laced upon them , 
the s tatement carries its own refu
tation . . .  (A] cons titution . . . ( is 
intended ]  to endure for ages to 
come , and , consequently , to be adapted 
to the various crises of human 
affairs . . .  (T ] he case be fore us mus t be 
cons idered in the light of our whole 
experience and not merely in that 
of what was said a hundred years ago . 
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Barus ch v .  Calvo , 685 F . 2d at 1 2 0 2 . 

5 0  S e e  also  Peopl e  of  Saipan , 356 F . Supp . at 6 5 5  ("The 
Uni t�a-state s  exerc ises a maximum degree of con trol which 
is incons is tent with the assertion that the Trus t Terri tory 
is a foreign country " ) , aff ' d  502 F . 2d at 9 4 - 9 5 ; Common
wealth of the Northern MarIana I s l ands : Hearing 011 H . J . Re s . 
5 4 9  Before the Uni ted States Senate Commi ttee on Foreign 
R e lations , 9 4 th Cong o 1 s t  Se s s . 164 ( l 9 7 5 ) ("The Marianas 
are not a foreign country") (executive branch comment r e s 
ponding t o  a n  assertion b y  Senator Hart that the Covenant is  
a binding treaty) ; id .  at  65 ( revised tes timony by Deputy 
Secretary of S tate Ingersoll  s tating that " [ � l he Marianas 
are not a foreign country") . 

5 1  See , �, Calero-Toledo v .  Pearson Yacht Leas ing Co . ,  
416  U� 6�6 70-676 , 94 S.et . 2080 , 2085 2088 , 40 L . Ed . 2d 
452 (1974)  (h:>lding that Puerto Rico s tatutes are "s tate 
s tatutes" for purposes of 28 U . S . C . I 2281 , notwi thstanding 
a contrary pre- commonwealth Supreme Court decis ion) ; Cordova 
& Simonpietri Ins . Agency , 649 F . 2d at 38-44 anG n . 34 
(holding that because of Puerto Rico ' s  transi tion to common
wealth s tatus it no longer is a " territory" covered by 15  
U . S . C .  § 3 ,  notwiths tanding a contrary pre-commonwealth 
Supreme Court decision) , 

5 2  We speci fically rej ect contrary interpre tations in 
the fegis lative history which suggest  that in cases of 
conflict " the Constitution . . .  of the United States will not 
override the Covenant , "  Marianas Political S tatus Commis
s ion , Section Sy Section Analysis o f  the Covenant to Es ta
b lish a Commonwealth of the Northern Mariana Islands 10 
(1975) , re8rinted !n Northern Mariana Is lands : Hearing on 
S . J . Res . 1 7 Before the United States Senate Commi ttee on 
Interior and Insular Affairs , 94th Cong o 1s t .  Ses s . 368 
( 1975)  . 

5 3  See also Cas tro V .  United States , 500 F . 2d 436 , 437 , 
448 (�C�9 74) ; Porter V. United States , 496 F . 2d 583 , 
5 9 1  (Ct . C l .  19 74) , cer t . denied 420 U . S .  1004 , 9S S . Ct . 1446 , 
43 L . Ed . 2d 7 6 1  ( 19 75) ; Camacho V .  United Sta tes , 494 F . 2d 
1363 , 1368- 1369 (Ct . Cl .  1974) ; Fl�ming V .  United States , 352  
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F . 2d 5 3 3 , 5 3 4  (Ct . C l .  1 9 6 5 ) ( app lying or assuming the app l i 
cabili ty of the Fifth Amendmen t ' s  Jus t Compensation C laus e ) . 
But see Paul ing v .  McElroy , 164 F . Supp . 390 , 3 9 3  (D . D . C . 
�8�aff' d  278 F . 2d 252 , 254 n . 3  ( D . C . Cir . 1 9 6 0 )  cer t .  
denied 1041IT . s .  83 5 ,  8 1  S . Ct .  6 1 ,  5 L . Ed . 2d 6 0  ( 1960)T[ndi 
eating that the Cons titutior, does not pro te c t  Micrones ian 
"non- res ident aliens " ) . The Dis trict  of Columb i a  C ircui t 
s ubsequently narrowed Paul ing by indicating tha t the dec i 
s ion s tands for the propo s i t ion that non- res ident aliens 
l ack s tanding to challenge nuc lear tes ting if they fail to 
a l lege : specific threa tened inj ury . Cons truc tores C ivi les 
de Cen troamer ica S . A .  v.  Hannah , 459 F . 2d 1183 , 1190 n . 13 
(D . C .  C i r .  19 7 2) . Ralpho v .  Bell ' R  recogni tion of the 
app licabili ty of the Cons ti tution in the Trus t_�erri tory 
further eroded Pauling ' s precedential �ee . Moreover , 
Pau1Yng� s swee�in& �tatement Fe�a upon Johnson v .  Eisenjrfiger , 339 U . S .  7 6 3 ,  70 S . Ct .  936 , 94 L . Ed .  1255 (1950) . 

B nson ' s  holding extended only t o  alien enemies of the 
United State s . Id . at 7 8 5 , 70 S . C t .  at 947 ; s e e  note 24 , 
s';lpra , and accompanying text . This holding haa-no app lica
t�on to the friendly al iens in Paul ing or to appellant here . 
See also In Rc Aircrash in Bal i  Indonesia , 684 F . 2d 1 30 1 ;  1308  
n . 6  (9th Cir . 1982) (indicating the limited precedential reach 
o f  Johnson and Pauling) . 

54 See Ralpho , 569 F . 2d at 6 1 8 . Congres s ional power under 
the Terri torial Clause extends to terri tory over which the 
Uni ted States lac� s de jU37 sovereignty . See Vermilya-Brown 
Co . v .  Conne l l , 3 3 5  �S . 7 ,  331 , 69 S . C t�40 , 142-143 , 
93 t.Ed. 76 (1948 ) , reh . denied 336  U . S .  928 , 69 S . C t .  6 5 2 , 
93 L . Ed .  1089 ( 1949 ) . 

� See Note . Executive Authori ty concernin� The Futur� 
PolitICal Status of the Trus t Terri tory of t e Pacific 
Islands , 66 Hich.L.Rev . 1277 , 1281 n . 6  (1968) . 

56 Under Federal Rule of  Criminal Procedure 23 (a) , a 
federal criminal de fendant canno t waive j ury trial without 
the �onsent of the cour t and the government . This is a 
federal procedural rule which does not apply in s tate cour t 
unless s tate law so provides . See S in�er v .  Uni ted State s , 
380 V . S .  2 4 ,  32 n . 6 ,  3 6 - 3 7 , 85 ITt . 7 3 , 788 n . 6 ,  791 ,  13 
L . Ed . 2d 630 ( 1 9 6 5 )  (comparing s tate cons titutional and legi s 
lative provis ions ) .  Nei th�r NMI legis lation , j udicial 
cons truc tion of the NMI Cons t i tution , the Commonwealth Trial 
Court Rules of Criminal Procedure nor app licable sect ions of 
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the Trus t Territory Code supp ly a counterp�rt to Rule Z3(a) . 
Al though 5 Trus t  Territory Code t 501 ( 1) contains la� 
adopting the federal rules for use in jury t � i als , that 
lang�age was superceded by the promulgation of the 
Commonwealth Trial Court Rules of Criminal Procedure . 

57 The Commi ttee does not want to 
guarantee the right to trial by 
jury in all cases in the Northern 
Mariana la lancU because of the 
expenses assccie ted with j uries , 
the difficulty of finding jurors 
unacquainted with the facts of 
a case , and the fear that th� 
small closely-knit popula tion in 
the 1I0rthern Mariana Islands lllight 
lead to acquittals of guil ty persone 
in criminal cases . lIonetheles. , the 
eo.mittee believe. that 1n some eases , 
especIally In iKose where aefendants 

. 

face serlou. crt.inal char es and 
on terms 0 r .onment e ri ht 

to ur tr a s II e uarantee 
emp as • 

Report 10 .  4 of the Co.mittee on Personal lights and � 
Re.ource. (Oct . 29 , 1976) , regrtnted in Vol .  I I ,  Jou� =f 
the Northern Mariana Island. COOsdtutIonal Conventica 50i 
(1976) . The Covenant ' s  legi.lative hi. tory doe. not � 
an extensive explanation of the reasons for I 501(a) �. � 
trial l&J1&u&ae . United States officials indicated till· 
Congress that the Covenant ' s  negotiators chose the lL •• 7 •• � •• � 
io recogaition of the 1011 ' s  s .. l1 population &8 well _ ltIIt 
facUltate the integration of the JucSicial sys telDS a€ die 
JIll and Guam in the event that the two j urisdic tion.; *-ilre 
political union in the future. See Northern Mariana Is�: 
Baarlnc Oft H . J . Re  •. 549 Be fore ene-Subcommittee on � 
Leal.1attoo of the United States Senate Committee oa �  
Service. , 94th Cong . l. t Sel l .  134 ( 1975 ) (j oint wr i t� 
r •• pon.. by executive braach official. to a reques t by 
Senator Kart for officia l legal opinions on the denial �f 
the ri&ht to jury trial in NHl court. ) .  

58 !!! 391 U.S. at 149 , 88 S . C t .  at 1447 . 
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59 The Ninth Circuit has emphas i zed that D .. mcan and 
Baldwin do no t give " calismanic s igni ficancerrtOthe "bright 
line" of six months ' po tential tmprisonment in determining 
whether an offense is a serious one for which the Cons ti tu
tion guarantees the righ t  to jury t�ial . Al though the 
maximum penalty reflects the public ' s  me�sure of the gravity 
of the offense , to gauge the seriousness of an offense 
courts mus t consider " the authori zed pena l ty and . . .  the 
' relevant rules 4nd practices fol lowed by the-rederal and 
s tate regimes "' .  United States v .  Craner , 6 5 2  F . 2d 2 3 , 24-
2 5  (9th Cir . 1981) (citations omittec) (emrhasis �n orig�nal) . 
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