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Decided September 11, 1985 

1. Civil Procedure - Post Trial 
Motions - JNOV 
A motion for a judgment notwithstanding 
the verdict is technically a renewal of the 
motion for directed verdict and the Court 
freely determines the legal questions 
presented by the motion. 

2. Civil Procedure - Post Trial 
Motions - JNOV 
In reviewing the sufficiency of the 
evidence to support the verdict. the Court 
should only enter a judgment 
notwithstanding the verdict where the 
evidence is such that, without weighing 
the credibility of the witnesses or 
otherwise considering the weight of the 
evidence, there can be but one conclusion 
as to the verdict that reasonable persons 
could have reached 

3. Civil Procedure - Post Trial 
Motions - JNOV 
In addressing a motion for judgment 
n.0.v.. the Court will view the evidence in 
a light most favorable to the party in 
whose favor the verdict was ma& and will 
not substitute its judgment of the facts for 
that of the jury. 

4. Federal Laws - Civil Rights 
Statute 
Federal civil rights statute applies in the 
Northern Mariana Islands. 42 U.S.C. 
8 1983. 

5. Civil Rights - Persons Liable 
The Commonwealth is subject to suit for 
declaratory and injunctive relief for 
deprivations of constitutional rights. 42 
U.S.C. $1983. 

6. Constitutional Law - Eleventh 
Amendment 
The Eleventh Amendment deprives federal 
courts of jurisdiction over States as 
unconsenting defendants. U.S. Const., 
Amend. 11. 

7. Federal Law - Covenant 
The inclusion or omission of the power to 
legislate in the specific reference in section 
of Covenant to certain provisions of the 
Constitution of the United States is not 
designed to affect the authority of the 
United States to legislate with respect to 
the Northern Mariana Islands. Covenant 
0501. 

8. Civil Rights - Persons Liable 
The Commonwealth is a “person” liable 
for monetary damages under civil rights ’ 
statute. 42 U.S.C. $1983. 

9. Constitutional Law - Eleventh 
Amendment 
The Covenant expressly rejects the 
proposition that the Eleventh Amendment 
to the United States Constitution is 
applicable within the Commonwealth. 
U.S. Con%, Amend. Il. 

10. Constitutional Law - 
Eleventh Amendment 
Article III of the United States 
Constitution extends the federal judicial 
power to cases where States are defendants; 
the Eleventh Amendment, not Article III, 
protects the States against such action. 
U.S. Const., Art. III. 

11. Jurisdiction - District Court 
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The federal district court has jurisdiction 
over actions brought against the 
Commonwealth for monetary damages 
pursuant to federal civil rights statute. 42 
U.S.C. 81983; 48 U.S.C. 81694a. 

12. Sovereign Immuntg 
Commonwealth - Constitutional 
Violations 
Where the Commonwealth is answerable 
in federal court for constitutional 
violations, the Commonwealth’s statutory 
immunity will not bar such an action. 7 
CMC 52202. 

13. Constitutional Law - Due 
Process 
When addressing claims of rmconstitu- 
tional deprivations of property or liberty 
interests, federal courts follow a two-step 
analysis: (1) does the claimant possess a 
constitutionally protected interest (2) of 
which he or she was deprived in a manner 
not comporting with due process? U.S. 
Const, Amend. 14. 

14. Constitutional Law - Due 
Process 
The federal courts have consistently 
recognized that the freedom tc pursue a 
desired vocation is commanding of a 
measure of constitmional protection. 

15. Constitutional Law - Due 
Process - Liberty Interests 
Oqe’s protected liberty interest may be 
infringed by an employu’s dismissal of, or 
refusal to rehire. an employee in such a 
manner so as to stigmatize or otherwise 
burden the individual so that he is not able 
to take advantage of other employment 
opportunities. U.S. Const., Amend 14. 

16. Constitutional Law - Due 
Process 
The guarantee of due process has two 
components, one “procedural” and the 

other “substantive”. The procedural 
component provides that when a person is 
deprived of a liberty or property interest, 
he or she is entitled to notice and a 
hearing. The substantive element protects 
persons from government action which is 
arbitrary or capricious. U.S. Const.. 
Amend. 14. 

17. Constitutional Law - Due 
Process 
Constitutional due process guarantees that 
no person will be arbitrarily deprived by 
the government of his liberty to engage in 
any occupation. U.S. Const.. Amend. 14. 

18. Constitutional Law - Due 
Process - Particular Cases 
Where Director of Public Safety refused to 
admit plaintiff to police academy based on 
suspected narcotics activity after plaintiff 
had ken cleared of such activity by federal 
drug agency, such action was arbitrary and 
capricious and denied plaintiff his rights to 
due process. U.S. Con%, Amend. 14. 

19. ConStitutional Law - Equal 
Protection 
Equal protection demands at a minimum 
that a government apply its laws in a 
rational and non-arbitrary way. U.S. 
Const., Amend. 14. 

20. Constitutional Law - Equal 
Protection 
The constitutional mandate of equal 
protection extends to discriminatory 
executive or administrative conduct as well 
as to discriminatory legislation. U.S. 
Coma., Amend. 14. 

21. Constitutional Law - Equal 
Protection 
Even an isolated event may contravene the 
equal protection clause if different action is 
taken against persons similarly si:ilated 
without showing anyrational basis f.?r the 
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disparate treatment. U.S. Con&. Amend. 
14. 

22. Constitutional Law - Equal 
Protection - Burden of Proof 
Upon the presentation of a prima facie 
case of disparate treatment the burden 
shifts to the government to dispel the 
inference of intentional discrimination. 
U.S. Const.. Amend. 14. 

23. Constitutional Law - Equal 
Protection - Burden of Proof 
Mere protestations of lack of discrimma- 
tory intent and affirmations of good faith 
will not suffice to rebut the. prima facie 
case. A defendant must introduce evidence 
to support its explanations. U.S. Const.. 
Amend. 14. 

24. Constitutional Law - Equal 
Protection - Particular Cases 
Where Director of Public Safety in 
reviewing 30 applications for the police 
academy subjected plaintiff alone to drug 
enforcement agency check, and where 
Director refused to admit plaintiff after 
recommendation by review board upon 
grounds which he knew to be false, 
plaintiff was subject to intentional 
discrimination in violation of the equal 
protection clause. U.S. Con.%, Amend. 
14. 

25. Civil Rights - Persons 
Liable 
A government is not liable under federal 
civil rights statute solely on the basis of 
respondent superior for the torts 
committed by its employees. 42 U.S.C. 
Q 1983. 

26. Civil Rights - Persons 
Liable - Official Policy 
When execution of a government’s policy 
or custom, whether made by its lawmakers 
or by those whose edicts or acts may fairly 

be said to represent official policy, inflicts 
the injury complained of, the government 
as an entity is responsible under federal 
civil rights statute. 42 U.S.C. $1983. 

27. Civil Rights -Persons Liable 
- Official Policy 
A single isolated incident of unconstitu- 
tional conduct by a low-level employee 
without decision-making authority does 
not establish municipal liability; however, 
a single incident of unconstitutional 
conduct will establish government 
liability where that conduct is traceable to 
official policy, such as where the action is 
taken by an employee imbued with general 
authority to act for the government. 

28. Civil Rights - Persons 
Liable - Official Policy 
Where Director of Public Safety is 
appointed by the Governor with the advice 
and consent of the Senate, is the 
administrative officer of the Department, 
is given the authority to employ staff, and 
has the primary duty of providing effective 
police protection to the Commonwealth, 
his actions in recruiting and employing 
police officers represent official Common- 
wealth policy and render the Common- 
wealth liable for his unconstitutional 
cwduct. 

29. Jury - Civil Actions 
Seventh Amendment analysis must be 
guided by the axiom that the right of jury 
trial in civil cases is a basic fundamental 
right, and that any seeming curtailment of 
the right to jury trial should be scrutinixed 
with the utmost care. U.S. Const.. 
Amend. 7. 

30. Jury - Civil Actions 
There is a two-step test for determining 
the historical right to jury trial: are the 
issues to be tried legal and, if so, are the 
issues the sort that would have been tried 



to a jury in England in 1791. U.S. 
‘Const. Amend. 17. 

31. Sovereign Immunity - Waiver 
When a State chooses to waive its 
sovereign immunity, it may freely 
condition and limit the nature and form of 
the action filed against it. 

32. Sovereign Immunity - Waiver 
- Jury Trial 
Where a state has waived its sovereign 
immunity to a degree, the court must 
examine the nature of the waiver itself to 
determine whether it also encompasses the 
question of jury trial. U.S. Const.. 
Amend. 7. 

:33. Jury - Civil Actions 
1 Actions enforcing federal statutory rights 
carry with them the right to jury trial in 

i the Commonwealth. U.S. Const., 
Amend. 7. 

34. Civil Procedure - Post Trial 
Motions - New Trial 
A jury’s verdict will not be set aside 
merely because the judge would have 
awarded a different amount of damages. A 
new trial may be granted only if the 
verdict is against the great weight of the 
evidence, or “it is quite clear that the jury 
has reached a seriously erroneous resuk” 
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IN THE DISTRICT 

NORTHERN ;:I::: 

TRIAL DIVISION 

LAWRENCE M. FLEMING, CIVIL ACTION NO. 84-0006 

Plaintiff, 
,' 

VS. 

; 
DECISION 

DEPARTMENT OF PUBLIC SAFETY, 
and CONMONWEALTH OF THE ,' 
NORTHERN MARIAN'A ISLANDS, 

; 
Defendants. 1 

The plaintiff Lawrence M. Fleming brings this action 

against the Department of Public Safety (Department) and the 

Commonwealth of the Northern Mariana Islands (Commonwealth) 

pursuant to 42 U.S.C. 5 1983 for infringement of Fleming's rights 

of due process and equal protection arising out of the 

defendants' refusal to hire Fleming as a Police Officer I. On 

~ June 25, 1985, following a jury trial, a verdict was rendered for 

Fleming in the amount of $80,000.00. Judgment was entered on 

this verdict 011 July 1, 1985. 

The defendants now bring a motion for judgment notwith- 

standing the verdict in which they raise the following issues: 
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1. Whether 42 U.S.C. 5 1983 applies to the 
Couunonwealth and its agencies: 

2. Whether this action is barred by the 
Eleventh Amendment; 

3. Whether this action is barred by the 
doctrine of sovereign immunity1 

4. Whether 7 C.M.C. $5 2702 et. seq. bar 
this action; 

5. Whether Fleming proved a claim under 42 
U.S.C. s 19831 

6. Whether this matter was properly tried 
to a jury1 

7. Whether the damages awarded are exces- 
sive. 

The Court has read the briefs and heard the arguments 

of counsel and now denies the motion. 

z 
L. 

Standard of Review 

A motion for a judgment notwithstanding the verdict is 

technically a renewal of the motion for directed verdict and the 

Court freely determines the legal questions presented by the 

motion. Fed.R.Civ.P. 50(b)r 9 Wright and A. Miller, Federal 

Practice and Procedure 5 2537 (197l)chereinafter Wright and 

Miller). In reviewing the sufficiency of the evidence to scpport 

the verdict, the Court should only enter a judgnent 

notwitstanding the verdict where: 

the evidence is sucil that, without weighing 
the credibility of the witnesses or otherwise 
considering the weight of the evidence, there 
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can be but one conclusion as to the verdict 
that reasonable [persons] could have reached. 

Simb!.est, v. Maynard, 427 F.2d 1,.4 (2nd Cir. 1970); Yeaman v. 

United States, 584 F.2d 322, 326 (9th Cir. 1978). The Court will 

view the evidence in a light most favorable to the party in whose 

favor the verdict was made and will not substitute its judgment 

of the facts fbr that of the jury. 9 Wright and Miller 9 2537. 

II. 

Monetary Damages Against the Coarmonwealth under 5 1983 

42 U.S.C. 5 1983 provides: 

Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the 
District of Columbia, subjects, or causes to 
be subjected, any citizen of the United 
States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges,.or immunities secured 
by the Constitution and laws, shall be liable 
to the party injured in an action at law, 
suit in equity, 
for redress. 

or other proper proceeding 

The Commonwealth initially argues that 42 U.S.C. 5 1983 

does not apply withia the Northern Mariana Islands. Section 

502(a)(2$' of the Covenanti' provides that those laws which are 

1'9 502 provides: 
(a) The following laws of the United States in exis- 

tence on the effective date of this Section and subsequent 
amendments to such laws will apply to the Northern Mariana 
Islands . . . : 

. . . . 

314 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

applicable to Guam and which are of general application to the 

several states will be applicable to the Commonwealth. In 

support of its contention that 5 1983 is not applicable to Guam, 

the Commonwealth cites an order of the District Court of Guam, 

Ignacio v. Department of Corrections, Civ.No. 79-00118 (D.Guam, 

Order dated May 26, 1982), slip op. at 4, which holds that as the 

Government of Guam has not waived its sovereign immunity by 

consenting to a suit brought pursuant to 3 1983, the Government 

of Guam is not a “person” subject to liability under the Civil 

Rights Act. However, this decision, even assuming it to be 

correct, does not stand for the proposition that S 1983 does not 

apply to Guam. Rather, it merely holds that the Government is 

not a proper party defendant to an action for monetary damages. 

It must be remembered that under the doctrine announced in &t 

Parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908), 

government officials may be sued as government officials for 

declaratory and injunctive relief under 6 1983. See Edleman v. - 

Jordan, 415 U.S. 651, 664, 94 S.Ct. 1347, 1356, 39 L.Ed.2d 662 

(1974). Additionally, the language of the statute allows suits 

(Footnotes continued . ..) 

(2) those laws.. . which are applicable to Guam and 
which are of genera! application to the several States as they 
are applicable to the several States[.l 

21 Covenant to Establish a Commonwealth of the Northern Mariana 
Islands in Political Union with the United States of America, 
90 Stat. 263, reprinted in 48 U.S.C. 5 1694 note. 
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against zoverrment officials in their individual capacities for 

monetary damages. Civil Actions Against State Government 5 2.24 

(Shepard's/McGraw-Rill 1982). The decision in Ignacio does not 

rule out such actions. 

The language of 0 1983 regarding its applicability in 

the territories is unambiguous. Redress may be sought against 

any person acting "under color of any statute, ordinance, 

regulation, custom. or usage, of any State or Terrttory." 

Without question this language evidences the intent that 5 1983 

apply'to Guam as well as to the several States. Accordingly, 

pursuant to Section 502(c)(2) of the Covenant, i 1983 applies as 

well to the Northern Mariana Islands. 

Of course, still unanswered is the primary issue of the 

liability of the Commonwealth for monetary damages under §19&3.2' 

Generally, the issue chosen for debate is whether a governmental 

entity (here, the Commonwealth) is properly considered a "person" 

within the meaning of the Civil Rights Act. Unfortunately, quite 

often confused with this issue are the defenses of sovereign and 

Eleventh Amendment immunity without proper distinctions drawn so 

as to define and keep separate the independent concepts. 

Therefore, in determining whether the Commonwealth is amenable to 

suit under S 1983 for monetary damages, this Court will consider 

A'It can no longer be questioned that the Commonwealth is subject 
to suit for declaratory and injunctive relief for deprivations 
of constitutional rights. Edleman v. Jordan, 415 U.S. 651, 
664, 94 S.Ct. 1347, 1356, 39 L.Ed.Zd 662 (1970 . 

I 
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separately, to the extent possible, the Commonwealth’s status as 

a “person” under the Act, Eleventh Amendment immunity and 

A. The Commonwealth as a “Person” under s 1983 

Section 502 of the Covenant makes certain federal 

applicab le to the Commonwealth “as they are applicable to 

several States.” Thus, a logical starting point for 

determination of whether the Commonwealth is a “person” 

sovereign immunity,- 

laws 

the 

the 

for 

purposes of 0 1983 is whether or not States are so classified 

under the Act. However, this approach proves only to be a 

deceptive lead for the federal courts have not had occasion to 

decide this issue for the simple reason that the Eleventh 

Amendmenti’deprives federal courts of jurisdiction over States as 

defendants. Thus, a court does not have the opportunity to 

address the threshold issue due to lack of jurisdiction. It is 

conceded that many district and circuit courts have stated in 

their decisions that states are not persons under 5 1983; 

however, these decisions uniformly base their holding on the 

b/The Eleventh Amendment provides: 

The judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced r 
prosecuted against one of the United States by Citizens Jf 
another State, or by Citizens or Subjects of any foreign State. 
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doctrines of constitutional or governmental immunity.?' Thus, as 

Judge Hillman noted in An-Tf Chai v. Michigan Technical 

University, 493 F.Supp. 3137, 1160, "the Supreme Court has never 

decided whether a State is a 'person' for purposes of Section 

1983.~~ Therefore, to begin the analysis, the Court must look 

back to the history of the Civil Rights Act. 

The Court finds persuasive, and adopts, the analysis 

and conclusions regarding governmental units, including States, 

as persons, set forth by Justice Brennan in his opinions in 

Monell v. Department of Social Services, 436 U.S. 658, 98 S.Ct. 

2018, 56 L.Ed.Zd 611 (1978). Quern v. Jordan, 440 U.S. 332, 99 

S.Ct. 1139, 59 L.Ed.Sd 358 (1979)(Brennan. J., concurring in the 

judgment) and Hutto v. Finney, 437 U.S. 678, 700, 98 S.Ct. 2565, 

57 L.Ed.2d 522 (1978)(Brennan, J. concurring). These opinions 

are articulate and well-reasoned and need no elaboration. The 

A/The decisions of the federal courts uncovered by this Court 
which have found a State or Territory not to be a person all 
rely on either (or in combination) Eleventh Amendment immunity, 

724 F.2d 1418 (9th Cir, 1984). Neal 

f'hiladel hla 
FG.?iF*:. 

413 F.2d 84 (3rd 7X 
De?ne 

lY6Y)(b d 
Hill :%tr 

M 
is inescapable"), On CT%?: 

C~&O'~~;;~~~~;,C~;~ lF9.ayI 321 (Pth C' ., 1967) Unized States 
3 F 2d 120 (7th Cir 1963; Aubuchon v.M 1ssour1, 

=I k.Zd 58 
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PO 72 -- 

Court sets forth the essence of Justice Brennan’s theory to the 

extent it is relevant here. 

In support of his conclusions, Justice Brennan draws 

both upon the history of the Civil Rights Act as well as upon the 

language chosen by its drafters. Section 1983 was originally 

enacted as 9 1 of the Civil Rights Act of 1871 and was passed 

pursuant to the enforcement provisions of the Fourteenth 

Amendment . Quern, 99 S.Ct. at 1182. The Fourteenth Amendment, 
‘. 

of course, by its very language was drafted &J curtail the power 

of the States in what was a great remodeling of the structures of 

federalism following the Civil War. See Ex Parte Commonwealth of - 

VirginLa, 100 U.S. 339, 25 L.Ed. 676 (1880). It can be logically 

assumed then that in enacting the Civil Rights Act, Congress 

intended that it apply to state as well as to individual action. 

Quern, 99 S.Ct. at 1153. 

The language chosen bears out this conclusion. Created 

under 9 1983 is a federal claim against “any person” acting under 

color of l.aw who deprives another of rights guaranteed by the 

Constitution. Two months before the passage of the Civil Rights 

Act, Congress passed a bill which provided that “in all acts 

hereafter passed.. . the word ‘person’ may extend and be applied 

to bodies politic and corporate... unless the context shows that 

the words were intended to be used in a more limited sense.” 1 

52.16 Stat. 431. rd. Justice Brennan continues: 
I 

Monell [v. Department of Social Services, 436 
uIs.658, 98 S.Ct. 2018 56 L Ed 2d fl . . 

/8)1 held that “[sli -’ rice’ there is nothing 
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in the ‘context’ of 9 1 of the Civil Rights 
Act calling for a restricted interpretation 
of the word ‘person,’ the language of that 
section should prima facie be construed to 
include !bodies politic: among the entities 
that could be sued.” 436 U.S., at 669-690 
n.53, 98 S.Ct. at 2035. . . . Indeed durin 
very debates surrounding the enactment o f  

the 
the 

Civil Rights Act, States were referred to as 
bodies politic and corporate. see,66*i 
Cong.Globe, 42d Cong. 1st Sess., 
(1871). . . (Sen. Vickers)(“What is a State? 
Is it not a body politic and corporate?“) 99 
S.Ct. at 1153-54. 

Justice Brennan concluded that “the expressed intent of Congress, 

manifested virtually simultaneously with the enactment of the 

Civil Rights Act of 1871, was that the States themselves, as 

bodies corporate and politic should be embraced by the term 

‘person’ in § 1 of the Act.” 99 S.Ct. at 1154. This conclusion 

is further supported by extensive review of the legislative 

history of the Act which is undertaken by Justice Brennan in 

Quern and need not be repeated here. See 99 S.Ct. 1154-1158. __ 

Of course, the attitudes of those members of the Court 

who together formed the majority on the opinions discussing the 

language and effect of 5 1983 cannot be ignored: however, they 

present no obstacle to the decision reached today and, in fact, 

implicitly lend support to this Court’s holding. The only direct 

statement by the Supreme Court on the issue now under 

consideration appears in dictag’ in Fitzpatrick v. Bitzer, 427 

i/The quoted language regarding 0 1983 is not necessary to the 
decision of the case as the case Involves an action against the, 
state pursuant to Title VII and not 5 1983 and is accordingly 
unbinding dicta. 
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U.S. 445, 452, 96 S.Ct. 2666, 49 L.Ed.Zd 614 (1976) wherein 

Justice Rehnquist wrote: 

The Civil Rights Act of 1871, 42 U.S.C. J 
1983, had been held in Monroe v. Pape, 365 

81 s.ct. 473 684 5 
to exclude cities ‘and 

other municipal corporations from its ambit; 
that being the case, it could not have been 
intended to include States as parties defen- 
dant, 

96 S.Ct. at 2669, The holding in Monroe relied upon to support 

the Court’s conclusion that States are not subject to 5 1983 

liability was explicitly overruled in Monell v. Department of 

Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.Zd 611 

(1978). Accordingly, the statement in Fitzpatrick now rests 

without foundation. 

The Supreme Court has on another occasion addressed the 

conclusions drawn by Justice Brennan on this subject. In guem 

V. Jordan, p.7, supra, Justice Rehnquist, writing for the 

majority, directly addresses Justice Brennan’s concurrence and 

concludes : 

“[Ulnlike our Brother BRENNAN, we simply are 
unwillin 
slender 

g to believe, on the basis of such 
evidence ’ , that Congress intended by 

the general language of 5 1983 to override. 
;:zteraditional sovereign immunity of the 

We therefore conclude that neither 
the re’asoning of Monell or of our Eleventh 
Amendment cases sment to Edleman, nor 
the additional legislative history or argu- 
ments set forth in Mr. Justice BRBNNAN’ s 
concurring opinion, justify conclusion 
different from that which wea reached Xi 
Edleman. 440 U S . . at 341, (emphasis added). 

//I 
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Edleman stands for the proposition that while Congress has the 

power to waive the 11th Amendment immunity of the States, “such 

Congressional authorization... is wholly absent” under 5 1983. 

94 S.Ct. at 136O.l’ The Court distinguished Parden v. Terminal 

Railway of Alabama State Docks Dept., 377 U.S. 184, 84 S.Ct. 

1207, 12 L.Ed.Zd 233 (1964) which involved “a congressional 

enactment whith by its terms authorized suit by designated 

plaintiffs against a general class of defendants which literally 

f,ncluded States.” Edleman, 94 S.Ct. at 1360. Thus, the major 

focus of the Supreme Court’s analysis of 9 1983 has been not on 

liability under the Statute in the abstract but as to whether 

there has been any waiver of constitutional immunity. Upon 

closer examination however, it is evident that the proposition 

that States are persons under 5 1983 is a logical and necessary 

corollary to the theories on this matter propounded by the 

Supreme Court. 

The decisions of the Supreme Court have consistently 

stated that a State will not be liable in monetary damages under 

6 1983 absent a waiver by Congress or consent by the State. Of 

course, the Court has found that, even though Congress had the 

7f Justice Brennan arrives at a different result, concluding that 
the immunity was waived by Congress and/or the States under J 5 
of the Fourteenth Amendment. Hutto v. Finney 98 S.Ct. 
2578-2580. Of course, this was expressly rejected’ in Edleman 
and is not adopted by this Court. 
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power to so do, pursuant to 5 5 of the Fourteenth Amendment,E’it 

did not abrogate the States’ Eleventh Amendment immunity in 

passing the Civil Rights Act. Quern v. Jordan, supra, p.7, a+. 

1147. Remaining is the issue of consent by the State itself. In 

Alabama v. Pugh, 438 U.S. 781, 98 S.Ct. 3057, 56 L.Ed.2d 1114 

(1978), (per curiam) addressing a claim brought against the State 

of Alabama pursuant to 5 1983, the Court elaborated on its 

earlier Eleventh Amendment holdings and reiterated that, 

[tlhere can be no doubt, however, that suit 
against the State and its Board of 
Corrections is barred by the Eleventh 
Amendment, unless Alabama has consented to 
the filing ot such a suit. Iemphasis added]. 

r71 -’ 
-Fitzpatrick SY’J v. Bitzer, 427 U.S. 445, 456, 96 S. Ct. 2666, 2671, 

. . 614 crsm) . Section 5 of the Fourteenth Amendment 

P ives Conqess the power “to 
egislation 

enforce, by 
the provisions of the Amendment. 

appropriate 

on this motion, the Commonwealth,, 
At the hearing 

in further support of its 
position that 0 1983 does not apply within the Northern Mariana 
Islands, argued that Con ress has no authority to enforce the 
Fourteenth Amendment by !I ezislation such as § 1983 as 4 5 of 
the Amendment is omitted from 5 501. The Commonwealth 
misunderstands the purpose of 5 501 and its effect on 
Congressional power. This section is intended “to extend to 
the people of the Northern Mariana Islands the basic rights of 
United States citizenship . , . and to make applicable . . . 
certain of the Constitutional urovisions noverninz the 
relationship between the federal government and the S&tes.” 
Covenant Analysis at p.39. “The inclusion or omission of the 
sower to leeislate in the soecific reference to certain 
provisions of the Constitution’of the United States is not 
designed to affect the authority of the United States to 
legislate with respect to the Northern Mariana Islands. That 
sower is eoverned bv Article 1.” Reuort of the Joint Draftine 
Committee-on the Negotiating History’at p.C-3 (Feb. 15, 1975): 
re rinted in S.Rpt.No. 433, 94th Cong., 
?&i%ii-1Or allows the Congress 

1st Sess. 405 (1975). 
“to enact legislation in 

accordance with its constitutional processes which will be 
applicable to the Northern Mariana Islands.” 
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98 S.Ct. at 3057. The ability of a State to waive its Eleventh 

Amendment immunity to a claim under 5 1983 has been acknowledged 

subsequently by the Supreme Court, Pennhurst State School 6 

Hospital v. Halderman, L.Ed.2d - U.S. -) 104 s.ct. 900, - 

- (1984) and by the Ninth Circuit, O'Connor v. Nevada, 686 

F.2d 749, 750 (9th Cir. 1982); L.A. Branch N.A.A.C.P. v. L.A. 

Unified School District, 714 F.2d 946, 950 (9th Cir. 1983); 

Spaulding v. University of Washington, 740 F.2d 686, 694 (9th 

cpr . 1984): Hoohuli v. Ariyoshi, 741 F.2d 1169 (9th Cir. 1984); 

Almond Hill Schodl v. U.S. Department of Agriculture, No. 84-1943 

(9th Cir. 1985) slip op. at 6. 

\a 
It necessarily follows that if a State can waive Its 

immunity from suit under J 1983 and be liable for monetary 

damages, a State must be a "person" under 5 1983; for if a State 

were not a "person", immunity would not be an issue, as the 

statute would not apply by its own terms. Adopting this 

perspective on the problem highlights the confusion which has 

surrounded this issue. Viewed in this light, however, it is 

clear that the Supreme Court opinions discussing 5 1983 and the 

Eleventh Amendment support the conclusion reached today. 

This Court concludes therefore that, based on the 

language of 5 1983. its legislative history and on the recent 

Supreme Court decisions which have interpreted it, a State is a 

"P?rson" liable under 5 1983 for monetary damages but may not be 

brought to answer in federal court absent a valid waiver of its 

Eleventh Amendment immunity. 
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It follows that, pursuant to the applicability of lnws 

provj nions of 5 502 of the Covenant, the Commonwcolth, like a 

State is a 'person'.under I 1983. 

B. The Eleventh Amendment 

The Commonwealth asks the Court to find that an action 

in this Court' brought pursuant to 5 1983 is barred by the 

Eleventh Amendment.?' Section 501 of the Covenant which 

enumerates the provisions of the United States Constitution 

applicable to thi Conrmonwesith makes no mention of -the Eleventh 

Amendment. In light cf this omission, this Court has previously 

concluded that "the Covenant expressly rejects the proposition 

~ that the Eleventh Amendment is applicable within the CNMI." 

Island Aviation, Inc. v. Mariana Islands Airport Authority, 

Civ.No. al-0069 (D.N.M.I. Memorandum Opinion filed May 26, 1983). 

siip op. at 16. Accordingly, the Commonwealth cannot seek the 

protection of the Amendment here. 

C. Common Law Governmental Immunity 

The Commonwealth asks the Court to find that even 

absent Eleventh Amendment protection, its inherent governmental 

immunity prevents this Court from assuming jurisiiction over an 

action against the Commonwealth for monetary damages. The Court 

declines the invitation. 

z/Although the Commonwealth appears to retreat from thJs position 
in its Supplemental Memorandum, at p. 2, the Court addresses 
the issue for purposes of clarity. 
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That the people of the Northern Mnrinnn Islands possess 

sovereignty, or the inherent right to self-government, is not 

disputed..= The people have entrusted their sovereignty to the 

democratic government of the Commonwealth through their ratifica- 

tion of a Constitution. Nor do the parties contest that the 

Commonwealth pcssesses the attendant attributes of a national 

sovereign. Whether the ancient doctrine recognized at common law 

that a government may not to be summoned before its own courts 

without its consent is one of those attributes need not be 

decided here.g’ - The issue here presented, instead, is whether 

the Federal-Commonwealth relationship embodied in the Covenant 

allows the Commonwealth to be sued in a federal court for alleged 

violations of a federal law. 

g/ The right of people of trusteeship territories to be self- 
governing is recognized in Articles 73 and 76 of the United 
Nations Charter. The right cf the people of the Cdstmonwealth 
to self-government is recogrlized specifically in Article 6 of 
the Trusteeship Agreement for the Former Japanese Mandated 
Islands and in the Preamble of the Covenant. 

11 ./The negotiators of the Covenant apparently believed that the 
fzznwealth would be immune 

. Marianas Political 
f;f;o,m,ttlt on the basisSzEt;i; 0~ 

Commission, 
Section Analysis of the Covenant to Establish A Commonwealth 
of the Northtrn Mariana Islands, at p.11 (F b 15 1975) But 

Maria:a’ Islands H&sing 
Decision filed May 24. ~--~iip .opl 

3-4 (questicning modern application oi 
"monarchistic doctrine" of sovereign 
Actions Against State Governms, 

' Ghepard s /McGraw-tilll, 1982) . 
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A0 72 .” n *.m 

As did the people of the original Statrs in the rnti- 

fication of the Constitution, the people of the Northern Variana 

Islands in drafting and approving the Covenant relinquished a 

degreee of their sovereignty to the United States.z’ The 

Supreme Court, as discussed above, contirues to struggle with tha 

parameters of the sovereignty which the states ceded to the 

federal government, Hamilton has suggested that the States 

retained that sovereign immunity which they did not surrender “in 

the plan of the Convention.” A. Hamilton, The Federalist No. 81, 

p.487 (C. Rossitir ed. 1961). This suggestion offers a logical 

and convenient framework with which to begin this analysis. 

Accordingly, the Covenant will be examined to determine what, if 

any. sovereign immunity the people of the Commonwealth 

surrendered in establishing a political union vqith the United 

States. 

This analysis begins with a review of Section 501. As 

noted above, in Section 501 is enumerated those provisions of the 

Unfted States Constitution which “will be applicable within the 

Northern Mariana Islands as if the Northern Mariana Islands were 

i one of the several States.” What follows are the specific clauses 

1 121 Section 101 of the Covenant provides: 

The Northern Mariana Islands... will become a self- 
governing commonwealth... in political union with and under 
the sovereignty of the United States of America. 
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of each Article and/or Amendment which are adopted. From the 

specificity with which those applicable portions are identified, 

it is readily apparent that the drafters reviewed each and every 

clause of the Constitution to determine the appropriateness of 

inclusion iu Section 501. Accordingly, it must be concluded that 

the omission of the Eleventh Amendment from Section 501 was the 

result of a conscious decision made by the drafters. "[IIn an 

instrument well drawn, as in a poem well composed, silence is 

sometimes most expressive." Chisolm v. GeorgFa, 1 L.Ed. 440, 455 

(1793)(Wilson, J., concurring). The inference that the drafters 

intended that the Commonwealth be amenable to suit in federal 

court is inescapable. 

Nonetheless, the Commonwealth is determined to avoid 

this inference. In brief and at the hearing, the government 

argues that the adoption of the Eleventh Amendment did not alter 

the meaning of Article III, but merely clarified the original 

intent of the framers that the federal judicial power was not to 

extend to cases or controversies in which a State was a 

defendant. Thus, the Commonwealth contends, the omission of the 

Eleventh Amendment from the Covenant is irrelevant regarding the 

power of this Court, as Article III itself prohibits the 

assumption of jurisdiction over the unconsenting Commonwealth as 

defendant. While the Commonwealth's theory regarding the 

Eleventh Amendment is not without support, E, L. Tribe, 

American Constitutional Law, at 130-131 (19771, the co.iclusions 

which the government asks us to draw are not logically necessary 
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nor are they persuasive. 

DW 
Initially, whatever the historians or legal scholars 

choose to consider; the genuine, true or original meaning of the 

language of Article III is academic in light of the events which 

transpired regarding Article III and the Eleventh Amendment. In 

Chisolm v. Georgia, 1 L-Ed 440 (1793). the Supreme Court 

interpreted Article III to allow suits against a State in federal 

court. "It is emphatically the province and duty of the judicial 

department to s?y what the law is. Those who apply the rule to 

particular cases, must, of necessity expound and interpret that 

rule." Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60 (1803) 

(Marshall, C.J.1. Chief Justice Warren comments that Marbury 

"declared the basic principle that the federal judiciary is 

supreme in the exposition of the law of the Constitution, and 

that principle has ever since been respected by the Court and the 

Country as a permanent and indispensable feature of our 

constitutional system." Cooper v. Aaron, 358 U.S. 1, 18, 78 

S.Ct. 1401, 1409-1410 (1958). Thus, Chisolm never having been 

overruled, Article III must be interpreted as extending the 

federal judicial power to cases wherein States are defendantsg'; 

the Eleventh Amendment, not Article III, protects the states 

against such action. 

G'If Art. III were as the Commonwealth reads it, query--how then 
would fed;;;lthCeOyUrts' have jurisdiction even over cnnsenting 
States: clear1 do. 

i 
Florida Dept. of State v. 

Treasure Salvors Inc., 58 U.S. 670, 102 S.Ct. 3304, /3 
. . 057 (1982) . 
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The implicit Intent of the drafters simply does not 

allow the adoption of the Commonwealth’s theory. Had the 

drafters intended -that this Court!6 Article III jurisdictions’ 

not extend to actions wherein the Commonwealth is a defendant, 

~ why not include the Eleventh Amendment? Even though the Supreme 

Court has been unwilling to extend the protections of the 

Amendment beyond bona fide StatesE’, it is certainly arguable 

that as the constitutional provisions specified in 5 501 apply to 

the Commonwealth as “if it were one of the several States”, 

inclusion of the Eleventh Amendment would have afforded the 

Commonwealth the protection it now desires. Moreover, what 

little legislative history there is on Section 501 indicates that 

the interpretation the Court gives its jurisdictional grant today 

fully comports with the structural relationship intended by the 

drafters. 

The Senate Co&ittee Report relating to Section 501 of 

the Covenantg’ evidences a concern for the prevention of abuses 

g’This Court exercises the jurisdiction of a district court of 
the United States. 48 U.S.C. 5 1694aca). 

x/5,, Lake Country Estates v. Tahoe Regional Planning Agent 
US 391 400 99 SC 11-I 59LhdZd 401 43 

, 

(1979 j(in reiusing’ to inCl:de a bi’-state’compac’t agency withi: 
the Amendment’s ambit. the Court said that “[b]y its terms, 
the protection afforded by that Amendment is only available to 
‘one of the Several States”‘.) 

2’s. Rep. No. 94-433, 94th Cong., 1st Sess. (1975). 
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of individual rights by the newly formed government: 

Because the due process clause and equal 
protection clause of the Fourteenth Amendment 
will apply to the Northern Marianas as if it 
were a State, the local government will also 
have to comply with many of the fundamental 
provisions of the Bill of Rights in its 
dealings with the local citizens. In addi- 
tion. of course, the local government will be 
bound by the local Constitution and this will 
provide additional protectib‘ns for individual 
freedom. 

S.Rep.No. 94-433 at p.76. This position was also taken by the 

Marianas Political Status Cormsission. Covenant Analysis at 

pp.44-45. While-the argument could be made that the-Commonwealth 

intended that it only be subject to actions for declaratory or 

injunctive relief to guard against such abuses, such a position 

could not stand. First , there is no evidence that the United 

States desired the Commonwealth’s liability to be so limited. 

Second and more importantly, the inclusion of the Eleventh 

Amendment would have subjected the Commonwealth to eqxitable 
I 

relief while offering the desired protection. More plausible is 

the position that the drafters were concerned specifically with 

the protection of individual liberties and freedoms and by 

omitting the Eleventh Amendment, fully intended that the Couunon- 

wealth be amenable to suit in federal court for monetary damages 

arising out of the deprivation of a complainant’s cunstitutional 

rights. Today, this Court so holds. 

Lastly, the drafters for the Commonwealth impliedly 

concede the correctnecs of What is held today in the5 analysis 

of the Commonwealt.1’ s sovereign immunity. Regarding Section 103, 
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guaranteeing the right of self-government, the Commission states: 

The Northern Mariana Islands government will 
be an independent government, like that of 
the States. For the same reasons, the 
Governmeit of the Northern Mariana Islands 
will have sovereign immunity, so that it 
cannot be sued on the basis of its own laws 
without its consent. (emphasis added) 

Covenant Analysis, at p.11. Again, the conspicuous absence of 

any mention of federal court immunity supports the court's 

conclusion. 

\a I 
In summary, the Court finds it evident that the people 

of the Commonweaith intended, that "in the plan of the Covenant," 

they would relinquish a specified degree of sovereignty to the 

United States under the newly created political union. In order 

to protect individual rights and freedoms enjoyed under the Bill 

of Rights, and in hopes of preventing other governmental abuses, 

the Eleventh Amendment would not be applicable to the Common- 

wealth; thereby citizens would have the opportunity to summon the 

Commonwealth before the federal courts to seek redress for depri- 

vations of their constitutional rights. Accordingly, pursuant to 

the Covenant and to 48 U.S.C. 4 1694a, this Court has jurisdic- 

tion over actions brought against the Commonwealth for monetary 

damages pursuant to 42 U.S.C. 5 1983. 

Ill 

//I 

Ill 

Ill 

Ill 
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II. 7 CMC 9 2202 

l-1 
\2 The Commonwealth contends that this action is barred by 

the Commonwealth's:tort claims act codified at 7 CMC 9 2202. As 

the Court finds that immunity from the instant action was 

surrendered with the ratification of the Covenant, the cited 

Commonwealth statute cannot rejuvinate that immun1ty.E' 

III. Sufficiency of Claim under ) 1983 

The Commonwealth contends that the allegations made by 

Fleming and the evidence introduced at the trial are not 

sufficient to support a claim under 5 1983. In his complaint and 

throughout the trial, Fleming alleged that the failure to timely 

establish uniform hiring procedures, the failure to adhere 

consistently to those procedures which were occasionally 

developed, and the decision to process Fleming's application in a 

manner different from the other applicants and in the end the 

decision to deny him employment deprived him of property and 

liberty without due process of the laws and denied him the equal 

protection of the laws. Additionally, the Commonwealth argues 

171 - Section 102, the Supremacy Clause, of the Covenant provides: 

The relations between the Northern Mariana Islands and the 
I United States will be governed by this Covenant, which. 

toeether with those orovisions of the Constitution. treaties 
--a--~ 

and laws of the United States applicable to the Northern 
Mariana Islands, will be the supreme law of the Northern 

/ 
Mariana IslanA- 
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that even assuming a valid claim would lie as against an 

hdiviad, there is insufficient evidence of a nexus between the 

deprivation and -official government policy to subject the 

Commonwealth to liability. 

A. Due Process Claims 

PiI \ Under the principles of due process embodied in the 

Fourteenth Amendment, the government may not deprive a person of 

Fife, liberty or property without due process of the law. When 

addressing claims of unconstitutional deprivations of property or 

liberty interests, federal courts follow a two-step analysis: 1) 

does the claimant possess a constitutionally protected interest 

2) of which he or she was deprived in a manner not romporting 

with due process? Morrissey v. Brewer, 408 U.S. 471. 481, 92 

S.Ct. 2593, 2600, 33 L.Ed.Zd 484 (1972); Belnap v. Chang, 707 

F.2d 1100, 1102 (9th Cir. 1983). 

The "liberty" and "property" interests are based on 

broad and dynamic concepts founded in our constitutional 

framework. The interests protected extend well beyond the 

literal meaning of the words themselves. Thus, 

"[tlhe [Supreme] Court has... made clear that 
the property interests protected by 
procedural due process extend well beyond 
actual ownership of real estate, chattels, or 
money. By the same token, the Court has 
required due process protection for 
deprivations of liberty beyond the sort of 
formal constraints imposed by the criminal 
process. [footnotes omitted]. 

Board of Regents of State Colleges v. Roth, 408 U.S. 564, 
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1 571-572, 92 S.Ct. 2701, 2706, 33 L.Ed.Ld 548 (1972). Based upon 

2 the evidence introduced in the trial of this matter, the Court 

3 remains convinced t-hat Fleming has proved the deprivation of his 

4 protected liberty interests.E’ 

5 ~w51 The federal courts have consistently recognized that 

6 the freedom to pursue a desired vocation is commanding of a 

7 measure of constitutional protection. Phillips v. Bureau of 

8 Prisons, 591 F.2d 966, 970 (D.C.Cir. 1979). The "right to follow 

9 a chosen profession comes within the 'liberty' . . . concept[] of 

10 the Fifth Amendment.” Chalmers v. Los Angeles, 762 F.2d 753, 757 

11 (9th Cir. 1985). - - See also Wells v. Doland, 711 F.2d 670, 676 

12 (5th Cir. 1983) (the “liberty protected... encompases an 

13 individual’s freedom to work and earn a living"). Quite often, 

14 this liberty interest is infringed by an employer’s dismissal of, 

15 or refusal to rehire, an employee in such a manner so as to 

1Fi "'stigmatize' or otherwise burden the individual so that he La 

17 not able to toke advantage of other employment opportunities.” 

18 Bollow v. Federal Reserve Bank of San Francisco, 650 F.2d 1093, 

19 

2o II 
21 

22 

23 

24 

25 

26 

g/Because a constitutionally recofrnized 'liberty' inFerest is 
found the deprivation of w ich a one supports F eming s claim, 
the Court makes no determination as to the existence of a 
protected ‘property’ interest. Corn are Chalmers Los 

WV 
762 F.2d 753 (9th Cir. 19&t to *ollowV&sen 

pro ession comes within property concept) with Roth v. Board 
408 U.S. 564, 577, 92 S.Ct. 2701,n69 33 L Ed zd 

(to have protectable property interest in a jib one 
must- have. more than an abstract need or desire for or 
unilateral expectation of it.) 
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. 
1101 (9th Cfr. 1981). See also Stretten v. Wadsworth Hospital, 

537 F.Zd 361, 366 (9th Cir. 1976)(manner of dismissal must not 

result jq "permanent exclusion from, or protected interruption of 

gainful employment within the trade or profession"). Although 

the facts here presented do not fall directly on point with this 

category of cases, the allegations made and proved do show a 

severe infringement of Fleming's ability to pursue h!s chosen 

vocation. It is this infringement, whether in a dismissal 

setting, a refusal to hire scenario, or in any other context, 

which is the operative government action. 

The Seventh Circuit eloquently summarized: 

The concept of liberty in Fourteenth 
Amendment jurisprudence has long included the 
liberty to follow a trade, profession. or 
other -calling. This liberty- must not be 
confused with the right to a job; states have 
no constitutional duty to be employers of 
last resort: but if a state excludes a nerson 
from a trade or calling, it is depriviig him 
of liberty, which it may not do without due 
process of law. 

Lawson v. Sheriff of Tippecanoe County, Ind., 725 F.2d 1136. -. 

1338-39 (7th Cir. 1984). 

Fleming has shown that he desired to pursue a 

profession as a police officer, and that he was denied the 

initial step of admission to the police academy. The desire to 

pursue a career as a police officer has been recognized as 

constitutionally protectable. See s, DiIulio v. Board of Fire - 

and Police Commissioners, 682 F.2d 666 (7th Cir. 1982). Were 

Fleming seeking the same position in any state of the union, it 
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may be arguable that denial of employment on one force does not 

.sufficiently foreclose one's opportunity to work as a police 

officer to implicate liberty interests. For example, a refusal 

to hire by a city police force would not necessarily foreclose 

employment opportunities with the county sheriff, the state 

patrol, another municipal force or even the United States Marshal 

Service. The situation in the Commonwealth, however, is unique. 

There exists only one police force for all the Northern Mariana 

Islands. The nearest force outside the Commonwealth is on Guam 

which is an unsafistactory alternative for two reasons. First, 

due to geographical, cultural and societal considerations, 

employment on Guam for a person from Saipan is not a reasonable 

alternative. Second, and more importantly, Saipan is Fleming's 

home and the fact that there may be employment opportunity on a 

neighboring island or evei* on the mainland is not sufficient to 

support a conclusion that employment in his chosen profession was 

not severely restricted. Rather, because of the unique situation 

here in the Commonwealth, the Court remains convinced that the 

Department's refusal to allow Fleming to join the police academy' 

sufficiently curtailed Fleming's opportunity to pursue his chosen 

profession and as such constitutes an infringement of his 

constitutionally protected liberty interests. Of course, such 

infringement alcne is not actionable, rather a determination must 

be made as to whether the deprivation was accomplished without 

the requisite due process. 

\b,\7] The guarantee of due process has two components, one 

337 



1 

2 

3 

4 

6 

6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

19 

20 

21 

a2 

23 

24 

25 

26 

“procedural” and the other “substantive.” See generally Sirilan 

v. Castro, DCA No. 83-9009 (D.N.KI.(App.Div.) Oct. 24, 1984) 

slip op. at 8-14 (traces development and purposes of substantive 

due process). The procedural component provides that when a 

person is deprived of a liberty or property interest, he or she 

is entitled to notice and a hearinq See Board of Regents v. 

E, 92 S.Ct. at 2107.2' The substantive element protects 

persons from government action which is arbitrary or capricious. 

Justice Harlan has written that the scope of liberty protected by 

substantive due process "is a rational continuum which, broadly 

speaking, includes a freedom from all substantial arbitrary 

impositions and purposeless restraints.” Poe v. Ullman, 367 U.S. 

497, 543, 81 S.Ct. 1752, 1777, 6 L.Ed.2d 989 (1961) (Harlan, J., 

dissenting) .o’ Simply stated. “[t]he Due Process Clause.. . 

forbids arbitrary deprivations of liberty.” Goss v. Lopez, 419 

U.S. 565, 574, 95 S. Ct. 729, 736, 42 L.Ed.Pd 725 (1975). More 

s/Whether such notice and hearing are required prior to the ad- 
verse action depends on a balance of competing interests under 
the circumstances. Sunerales v. Anveals Board of the Judicia: 1 
Council of Guam, DC 

z/Justice Harlan’s dissentin 
adopted by the majorit of % 

view stated in Poe was later 
t e Court in Moore v.Ci 

Cleveland, 431 U.S. 491, 97 S.Ct. 1932, 52 L.Ed.Ld 5 
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LO 7Y 

specifically, "[clonstitutional due process guarantees that no 

person will be arbitrarily deprived by the government of his 

liberty to engage-in any occupation." DiIulio v. Board of Fire 

and Police Commissioners, supra p.25, at 669. 

IW Fleming alleged, and proved, an arbitrary refusal to 

hire. The testimony showed that thiTty persons applied for the 

position of Police Officer I in 1983. According to the 

Department's policy then In effect,E'ths names of the applicants 

were forwarded to a police review cormnission. The cossnission 

recosnnended that fourteen of the applicants be hired. Fleming's 

application was placed on hold pending an investigation into 

"suspected" drug activity.22' When the Investigation turned up 

negative, Fleming's name was included among those recommended for 

hire by the commission. The Director of the Department nonethe- 

less refused to hire Fleming because the Director still believed 

Fleming to be a narcotics dealer. The arbitrariness of such a 

procedure is evident. Not only is there no evidence that other 

candidates were subjected to a Drug Enforcement Administration 

background investigation, but even upon a report clearing Fleming 

of drug involvement, the Director still refused to hire Fleming 

g/As the policy changed throughout the course of the preceding 
year , not all candidates entering the Academy at that time 
were required to pass Conmission review. 

g/There is no evidence that any other candidate underwent this 
additional Investigation. 
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on those grounds. Thus ) not only was there no evidence to 

support the initial suspicion, the Director took the adverse 

action based on .the suspicion with full knowledge that the 

allegation was completely unsupported by the federal agency 

charged with responsibility over such matters. There is 

sufficient evidence to support the jury's conclusion as to an 

arbitrary deprivation of Fleming's protected liberty .interests. 

B. Equal Protection cs, ol 

\ 2 Fleming also alleged in his complaint and -at trial that 

in its refusal to hire Fleming, the Commonwealth, acting through 

the Department, denied him equal protection of the laws. There 

exists some overlap between the protection offered by the due 

process clause and that provided under the equal protection 

clause. "Equal protection demands at a minimum that a 

[government] must apply its laws in a rational and non-arbitrary 

way." Ceichon v. City of Chicago, 686 F.2d 511, 522 (7th Cir. 

1982). The focus of equal protection analysis, however, is on 

the differential treatment afforded similar persons in like 

circumstances. "The guarantee of equal protection... is... a 

right to be be free from invidious discrimination in governmental 

activity." Harris v. McKae, 440 U.S. 297, 372, 100 S.Ct. 2671, 

2691, 65 L.Ed.ld 784 (1980). "It is axiomatic that the Equal 

Protection Clause... guarantees like treatment to persons 

similarly situated." Desris v. City of Kenosha, Wisconsin, 687 

F.2d 1117, 1119 (7th Cir. 1982). Put another way. "[wlhen a 
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choice is made by the government, t.he obligation to afford all 

persons the equal protection of the laws arises," Kirchberg v. 

Feenstra, 609 F.24.727 (5th Cir. 1979). Lastly, it is undisputed 

that "the constitutional mandate of equal protection extends to 

discriminatory executive or administrative conduct as well as to 

discriminatory legislation." Jackson v. Marine Exploration Co., 

Inc., 583 F.2d 1336, 1347 (5th Cir; 1978). 

~~\-~~]The facts recited above, ente p.28, regarding the 

breatment accorded Fleming during the recruitment and application 

process also support his equal protection claim. Fleming, along 

with the twenty-nine other applicants whose applications were 

reviewed by the review board, was treated differently than other 

applicants hired earlier in the year who were required only to 

interview with the Chief of Police or the Department Director. 

While this alone may not necessarily show discriminatory 

treatment; it adds support vhen viewed in conjunction with the 

other evidence. Fleming alone was subject to a DEA background 

investigation. Moreover, Fleming was the only applicant 

recommended by the review board yet refused employment by the 

Director. This evidence establishes a prima facie case of 

purposeful discrimination.=' "[Elven an isolated event may con- 

23f 
I 

Discrimination, to be actionable under the equal protection 
cla .use must be intentional. Davis, 426 U.S. 
229 '. 96 S.Ct. 2040, 48 L.Ed.Zd 59 Ii 
intent may be inferred. Smith v. State of deorg?y,v%i ;uzi 
729 (11th Cir. 1982). The Commonwealth does not challenge the 
jury's implicit finding of the requisite intent (set forth in 
Plaintiff s Jury Instruction No. 7 as an essential element of 
the claim). Moreover, there is ample evidence to support the 

I finding. 
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tsavene the equal protection clause if different action is taken 

against persons similarly situated without showing any rational 

basis for the disparate treatment." Smith v. State of Georgia, 

684 F.2d 729, 736 (11th Cir. 1982). Upon the presentation of a 

prima facie case, the burden shifts to the Commonwealth "to 

dispel the inference of intentional -discrimination." Castaneda 

v. Partida, 430 U.S. 482, 497-498, 97 S.Ct. 1272, 1282, 51 

L.Ed.Zd 498, 512 (1977). Furthermore, "it is established that 

x&e protestations of lack of discriminatory intent and 

affirmations of good faith will not suffice to rebut the prima 

facie case. . ..A defendant must introduce evidence to support 

its explanations." Jean v. Nelson, 711 F.2d 1455, 14P6 (11th 

~ Cir. 1983). Here, the government offered no sufficient 

justification to support its actions. The jury's findings of 

purposeful discrimination is supported by the evidence and 

justifies the conclusion that Fleming was denied the equal 

protection of the laws. 

C. Governmental Policy ~s,zy A g 

overnment is not liable under 5 1983 solely on the 

basis of respondent cuperior for the torts committed by its 

employees. 

Instead, it is when execution of a 

E 
overnment's policy or custom, whether made 
y its lawmakers or by those whose edicts or 

acts may fairly be said to represent official 
policy, inflicts the injury that the 
fo;;f;ment as an entity is responsible under 

. 
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Monell v. Department of Social Services, 436 U.S. 658, 694, 98 

S.Ct. 2018, 2037-2038, 56 L.Ed.Pd 611 (1978). The Commonwealth 

cites this language in support of its contentton that it cannot 

be held liable for the acts of the Department or its employees 

absent evidence of some official policy which inflicts the 

injury. In further support, the Commonwealth cites City of 

Oklahoma City v. Tuttle, 53 L.W. 4639 (1985) to - U.S. -( 

bolster its contention that official policy was not the cause of 

the injury. 

Turning first to Tuttle. On brief,%' and during oral 

argument, the Commonwealth argued that Tuttle prohibits the 

finding of § 1983 liability based only upon the showing of a 

single incident of unconstitutional activity; since Fleming 

alleges only such one act, the Commonwealth concludes, no 

liability is permissibly imposed. However, this is not what 

Tuttle holds. In Tuttle, the respondent brought an action 

against the petitioner, Oklahoma City, pursuant to 9 1983 for the 

killing of her husband by a rookie city police officer. A Jury's 

verdict in favor of the police officer but against the city for 

$1,500.000.00 was upheld by the Court of Appeals for the Tenth 

Circuit. The Supreme Court reversed. 

261 See Memorandum of Foints and Authorities in support of Conrmon- 
wealth's Motion to Reconsider (June 20, 1985) at 3-4. 
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Referring to Uonell, the Supreme Court reiterated the 

earlier holding that a government may not be liable absent some 

nexus between the--injury and official government policy. The 

question presented in' Tuttle was "whether a single isolated 

incident of the use of excessive force by a police officer 

establishes an official policy or practice of a municipality 

sufficient to render the municipality liable for damages under 42 

U.S.C. ! 1983." 53 L.W. 4642, n.2. Even though there was 

evidence of policy and inadequate training, the Supreme Court did 

not consider it Because the court's instructions allowed the jury 

to infer, from a single incident of excessive force, inadequate 

training or supervision; based on'this instruction alone, the 

Supreme Court reversed. While municipal liability may be 

established by proof of a single incident where such proof 

includes "proof that it was caused by an existing, 

unconstitutional municipal policy[] which can be attributed to a 

municipal policymaker," Id. at 4643, such policy may not be 

inferred. Thus, the Court did not, as the Commonwealth contends, 

turn away cases wherein only one unconstitutional action was 

shown. Rather, the Court merely reasserted a Monell requirement 

that a nexus between the unconstitutional act of a 

non-policymaker and official government policy be demonstrated. 

Here, this Court is convinced that the actions in 

question represented the official acts of the Commonwealth 

government. The unconstitutional conduct was carried out by the 

Director of Public Safety and/or the Chief of Police. Both 
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officials are high in the government's organizational. hierarchy. 

This Court has held in an earlier 0 1'783 action that the "acts 

and edicts" of a.Commonwealth agency director "unquestionably" 

represent the official policy of the government. Island 

Aviation, Inc. v. Mariana Islands Airport Authority, Civ.No. 

81-0069 (D.N.M.I. Memorandum Opinion Siled May 26, 1983) slip op. 

at 15. 'This conclusion is supported by language in Tuttle. 

Quoting Thayer v. Boston, 36 Mass. 511, 516-517 (1837). the Court 

writes: 

"As a general rule, the [municipal] 
corporation is not responsible for the 
unauthorized and unlawful acts of its 
officers. though don2 colore officii; it must 
further appear, that they were expressly 
authorized to do the acts, by the city 
government, or that they were done bona fide 

Tuttle, 53 L.W. 4642, note 5. The Supreme Court concludes that 

Monell's policy or custom requirement "should make clear that, at 

the least, that requirement was intended to prevent the 

imposition of municipal liability under circumstances where no 

wrong could be ascribed to municipal decision-makers." Id --A 

[emphasis added.] 

L 1 2% Here, the Director's policymaking capacity and general 

authority to act on behalf of the Commonwealth are clear. The 

Director is appointed by the Governor with the advice and consent 

Ill 

I// 
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251 of the Senate.- Me or she is the “administrative officer of 

the Department"z'and is given the authority to employ staff='as 

is required to carpy out his or her primary duties which include 

the provision of "effective police protection to inhabitants of 

the Commonwealth."~' That the Director is authorized to recruit 

and employ police officers and that these actions represent 

official Commonwealth policy cannot be disputed. 

IV. Jury Trial 

The issue as to whether Fleming was entitled to a jury 

trial on his 5 1983 claim is now before the Court for the third 

time, After initially dismissing the jury demand for lack of a 

legal c1aim.g' on Fleming's Motion for Reconsideration, the Court 

reinstated the jury demand finding that Fleming's demands were in 

fact legal in nature.2' The Commonwealth now brings another 

25'1 C.M.C. 5 2502 

26'1 C.M.C. 5 2503 

27'1 C.M.C. 9 2505 

28'1 C.M.C. 5 2504(a) 

E/Decision Filed April 11, 1985. 

E'DecisFon Filed June 17, 1985. 
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challenge to Fleming's right to a jury trial in this action. 

Conceding the validity of the previous decision regarding the 

legal nature of .the damages sought herein, the Commonwealth 

contends that no right existed at common law to a jury in a civil 

action against a sovereign, Accordingly, the government 

concludes, Fleming has no such right under the Seventh Amendment 

in this aation. 

Pql The starting point of this analysis necessarily begins 

with the language of the Seventh Amendment: 

In Suits at common law, where the value- in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, 
and no fact tried by the jury, shall be 
otherwise reexamined in any Court of the 
United States, than according to the rules of 
the couunon law. 

The Seventh Amendment is made applicable within the Cornmonwealtk 

pursuant to Section 501 of the Covenant. Any analysis of this 

Amendment must be "guided by the axiom that the right of jury 

trial in civil cases is a basic 'fundamental right, and that any 

seeming curtailment of the right to jury trial should be 

scrutinized with the utmost care."' Standard Oil Co. of 

California v. Arizona, 738 F.2d 1021, 1023 (9th Cir. 19841, 

guoting In Re U.S. Financial Securities Litigation, 609 F.2d 411, 

421 (9th Clr. 19791, cert. denied 446 U.S. 929, 100 S.Ct. 1866. 

64 L.Ed.Sd 281 (1980). 

The Amendment's “Suits at law" refers to the 

common law of England in 1791, the date of the Amendment's 

adoption. 9 Wright and Miller 9 2302, at 14 (19711. As the 
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terms of the Amendment preserve, and do not grant, the,right to a 

jury trial, courts undertake a historical analysis to determine 

whether the action:at issue would .have been triable to a jury at 

common law. The Ninth Circuit has developed a two-step test for 

determining the historical right to jury trial: "are the issues 

to be tried legal and, if so, are the issues the sort thair would 

have been tried to a jury in England in 1791." Standard Oil Co. 

of California v. Arizona, supra, at 1027. This bifurcated 

analysis is necessary because the legal-equitable distinction 

does not end the analysis; quite often at common law, legal 

issues were nonetheless tried by the judge and not by the jury. 

Not only were legal issues such as jurisdiction, venue and 

witness competence tried by a judge, but, important here, 

"inquir[iesl concerning the right to jury trial in legal actions 

in England in 1791 could also turn on matters such as sovereign 

immunity which are extraneous to the legal-equitable 

distinction.” Standard Oil Co. of California v. Arizona, supra, 

738 F.2d at 1026. 

The Commonwealth does not challenge, nor does the Court 

question, the previous decision finding that Fleming seeks 

damages of a legal nature pursuant to 5 1983 which, as a 

preliminary matter, entitle him to a jury trials the first part 

of the test is met. Can, however, the Commonwealth set up its 

own sovereign immunity as a bar to a jury trial? 

The Supreme Court has consistently held that in actions 

against thd federal government there is no right to a jury trial, 
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save for the government's consent, for there were no actions 

against the sovereign in common law. McElrath v. United States, 

102 U.S. 426, 26 L:Ed. 189 (1880)~ Galloway v. United States, 319 

U.S. 372, 63 S.Ct. 1077, 87 L.Ed. 1458 (1943); Lehman v. 

Uakshian, 453 U.S. 156, 101 S.Ct. 2698, 69 L.Ed.Pd 548 (1981). 

Unfortunately, the Court has not had occasion, as far as can be 

determined, to set forth standards by which to determine the 

extent and naturn of a State's or Territory's sovereign immunity 

and the effects on the Seventh Amendment right to jury trial. As 

noted above, the imposing presence of the Eleventh Amendment has 

rendered further analysis of collateral issues, such as jury 

trial rights, unnecessary. 

[3\,32] Here, however, the issue must be addressed. As a 

general matter, it is well settled that when a State chooses to 

waive its sovereign immunity, it may freely condition and limit 
. . 

the nature and form of the action filed against it. civii 

Actions Against States, supra, p.5. I 3.5. Quite often a State, 

for example, will permit actions against it before a judge, but 

not a jury. &, s, 7 C.M.C. 0 2253 (actions against the 

Commonwealth permissible under local law to be tried by rourt 

without a jury). The ability to so condition a waiver 

necessarily derives from the States authority to deny any consent 

altogether! unquestionebly. the authority to grant waiver 

necessarily includes the power to offer a partial or conditional 

consent. Thus ) where sovereign immunity is not a bar to the 

action altogether, the court must examine the nature of the 
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waiver itself to determine whether it also encompasses the 

question of jury trial. !&, a, Lehman v. Nakshian, supra 

p.38, at 2702 (Age--Discrimination in Employment Act substantially 

abrogates State sovereign immunity and allows jury trials whereas 

the statute limits suits against the United States to court 

trials). 

WI 
The Commonwealth has waived its sovereign immunity from 

suit in federal court for federal claims. See 1I.C. supra. The 

issue here becomes whether this waiver is so conditioned so as to 

subject the Commonwealth to trial before federal -judges only. 

There is no evidence that the waiver was in fact so conditioned. 

As was concluded above, the drafters made a conscious decision to 

subject the Commonwealth to liability for violation of federal 

statutory and constitutional law. In 1974, the Supreme Court 

definitively held that actions enforcing federal statutory rights 

carry with them the right to jury trial. Curtis v. Loether, 415 

U.S. 189, 94 S.Ct. 1005, 39 L.Ed.2d 260 (1974). Justice 

Marshall's unequivocal statement of the holding is worth 

repeating here: 

Whatever doubt may have existed should now be 
dispelled. The Seventh Amendment does apply 
to actions enforcing statutory rights, and 
requires a jury trial u on demand, if the 
statute creates legal r ghts P and remedies, 
enforceable in an action for damages In 
ordinary courts of law. 

94 S.Ct. at 1008. Thus ) it should have been clear to the 

drafters that jury trials would be available in legal actions 

against the Commonwealth; yet no attempt to condition the waiver 
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is anywhere evidenced. 

Moreover, the concept of jury trials in the 

Commonwealth was .by no means ignored. The Northern Mariana 

Island6 delegation expressed great concern over the use of juries 

in general. They decided that the legislature should be given 

the opportunity to review the desirability of jury trials in 

general and to "mold the procedure6 to fit local condition6 and 

experience ." Covenant Analysis at 46. Accordingly, Section 501 

kncludes the proviso that "neither trial by jury nor Indictment 

by grand jury shall be required in any civil action or criminal 

prosectuion based on local law, except where requried by local 

law."~'[emphasis added] In discussing this provison, the Status 

Commission concedes that "[flederal cases, however, will have to 

be tried before juries when required under federal law." 

Covenant Analysis at p.46. Likewise, the Senate Cossaittee Report 

emphasizes that the jury trial provision "exempts proceedings in 

the local courts--except where required by local law--from the 

requirements of... trial by jury." Report No. 94-433, supra, 

P.20, at 74. Rather than extending this limitation on jury 

trials to the federal court, the drafters explicitly limited the 

x/Art. 1, Sec. 8 of the Commonwealth Constitution provides: 

The legislature may provide for trial by jury in 
criminal or civil cases. 

Local law currently allows for jury trials in civil cases 
wherein the amount in controversy exceeds $1.000.00. 7 C.M.C. 
5 301(b)(l). 
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provision to local courts. It can be safely assumed that the 

drafters were aware that federal statutory rights claims include 

jury trial entitlements and decided not to curtail this right by 

a condition of its waiver of constitutional immunity under 

Section 502. Accordingly, under the test set forth in Standard 

Oil Co. of California v. Arizona, supra p.36, 0 1983 includes a 

Seventh Amendment right to jury trial and such an issue would 

have been tried to a jury in 1791, there being evidenced a waiver 

of sovereign immunity. The trial by jury was proper. 

V. Damages 

L ql 3 Finally, the Couanonwealth argues that the verdict 

awarding damages of $80,000.00 is excessive and calls for a new 

trial. Where it is difficult to measure a person's injury in 

monetary terms, the Court is reluctant to disturb a jury sward 

which is not unreasonable on its face. Parker v. Shonfeld, 409 

F.Supp. 876, 879 (N.D.Cal. 1976). A jury's verdict will not be 

set aside merely because the judge would have awarded a different 

amount of damages. 11 Wright and Miller, at 0 2807. A new trial 

may be granted only if the verdict is against the great weight of 

the evidence, 3r "it is quite clear that the jury has reached a 

seriously erroneous result." Coffran v. Hitchcock Clinic, Inc., 

683 F.2J 5, 6 (1st Cir. 1982); Digidyne Corp. v. Data General 

Corp., 734 F.2d 1336 (9th Cir. 1984). 

In the case at bar, Fleming sought damages for a 

deprivation of his civil rights, wrongful refusal to be employed 
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in his chosen career as a police officer and resulting pain, 

suffering, embarrassment and humiliation, These damages are best 

assessed by Fleming’s peers from this island. This Court is not 

convinced that the verdict is clearly excessive and denies the 

motion. 

VI. Conclusion 

Fcr the reasons stated herein, the Commonwealth’s 

motkn for judgment notwithstanding the verdict or for new trial 

‘s DENIED. 

DATED this 11’ day of September, 1985. 
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IN THE DISTRICT COURT 
FOR THE 

NORTHERN MARIANA ISLANDS 

TRIAL DIVISION 

FIL Ii D 
Ciorl: 

">s,rli! coI:lt 

LAWRENCE FLEMING, 1 CIVIL ACTION NO. 84-0006 

Plaintiff, ; 

VS. ; AMENDNENT TO DECISION 

DEPARTMENT OF PUBLIC SAFETY, ; 
and COMMONWEALTH OF THE 
NORTHERN MARIANA ISLANDS, ; 

) 
Defendants. j 

1 

This Court's Decision filed on September 11, 1965 is 

hereby amended to read as follows: 

Line.24, p.2, "notwithstanding the verdict where:" 

Line 4, p.16, "degree of their sovereignty . . . .'I 

Line 6, p.22, "Commonwealth statute cahnot rejuvenate . 
II * . . 

Line 12, p.24, "(5th Cir. 1983)(the "liberty protected. 

. . encompasses an” 

Line 10, p.26, "which is an unsatisfactory . . . .'I 

Line 11, p.40, "prosecution based on local law, except 

where required by local" 

Line 12, p.40, "law.l'[emphasis added] In discussinr . . 

the provision, the Status" 

Line 224, p.40, "x/Art. 1, Sec. 8 of the Cor;imcn:;cnlt!l 

Constitution provides:" 
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Line 18, p.42, "JUDGE ALFRED LAURETA" 

DATED this /6" day of September. 1985. 

JUDGE' ALFRED LAURET.4 
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