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CASTRO, Associate Justice:

[1] Defendant, Nataie M. Suda (“Defendant”), appeds the trid court’s March 2, 1998 ruling
denying her motionto suppressthe results of two fidd sobriety testsand a breathayzer test. Thetrid court
held that neither Defendant’ s condtitutiond right to counsel under Artide |, Section4(a) of the Condtitution
of the Commonwed th of the Northern Mariana Idands (* Commonwedth Congtitution”) nor her statutory
right to counsel under 6 CMC 8 6105 were violated when police officers denied her requests to contact
anattorney prior to the taking of the intoxicationtests. We havejurisdiction pursuant to Article IV, Section
3 of the Commonwedlth Condtitution, as amended.* We affirm.

|SSUE PRESENTED AND STANDARD OF REVIEW

[2] The sole issue is whether thetrid court erred in denying Defendant’ s motion to suppressthe
results of two fidd sobriety tests and a bresthadyzer test. We review a motion to suppress de novo.
Commonwealth v. Ramangmau, 4 N.M.I. 227, 235 (1995).

! N.M.I. Const., art. 1V, § 3 was amended by the passage of Legislative Initiative 10-3, ratified by the voters on

November 1, 1997 and certified by the Board of Elections on December 13, 1997.
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FACTUAL AND PROCEDURAL BACKGROUND

On September 20, 1997, Defendant was involved in atraffic accident. The police officer who
arrived at the scene of the accident briefly questioned Defendant and asked her to performafidd sobriety
test (FST). The record does not reflect why the officer asked Defendant to perform the FST, but the
parties do not dispute that the officer had cause to do so. Defendant requested that she be dlowed to
contact alawyer, but the police officer replied that she must first take the FST. After Defendant took the
test, the officer placed her under arrest and took her to the police station. Enrouteto the stationand after
arrival, Defendant repeatedly requested to speak with alawyer. However, the officers a the station told
Defendant that she would have to take another field sobriety test and a breathalyzer test before she would
be dlowed to use the phone. Defendant accordingly performed the tests.

At some point during the investigation, Defendant was issued atraffic citation for violations of the
Vehide Code, Title 9 of the Commonwedth Code, Section 7105 (driving under the influence of dcohal),
Section 7104 (reckless driving), and Section 2105 (failure to possess an auto registration card).

On October 2, 1997, Defendant appeared before the trid court and pleaded not guilty to all
charges. On January 5, 1998, Defendant moved to suppress the results of two field sobriety testsand a
breathalyzer test, which the Prosecution sought to introduce at thetrid set for March 4, 1998. At the
hearing on the motion on March 2, 1998, the trid court judge denied the motion from the bench. See
Transcript of Proceedings, Court Ruling on Motion to Suppress (“Transcript”), Excerpts of Record
(“E.R”) no. 2.

Thetrid court found that prior to arrest, neither the right to counsdl under Article |, Section 4(a)
of the Commonwedlth Congtitutionnor the statutory right to counsel under 6 CMC 8 6105 had attached.
The court reasoned that the statutory right does not gpply unless a person is being detained for afelony,
defined as an offense punishable by morethanone year (6 CMC § 102(i)). Transcript at 1. Sncedriving
under the influence as charged in Defendant’ s case is punishable by lessthan one year, the court held that
no statutory right to counsdl was available. 1d. Further, the court noted that the right to counsdl under
Article |, Section 4(a) of the Commonwedth Congtitution had aso not attached since the investigation of

Defendant for intoxication was agenerd inquiry into atraffic offense rather than an invedtigation that had
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focused on the Defendant. Id.

After Defendant was arrested, the trid court acknowledged that counsel must be provided to
Defendant, if requested, prior to questioning. 1d. However, the court noted that while dl statements made
by Defendant after her request for counsal would be inadmissible, any non-communicative evidence such
asresults of afield sobriety test are not the product of interrogation. Id. Thus, the court concluded that
only verbal statementstaken during custodial interrogationwould beinadmissble. 1d. Inaddition, thecourt
dated that it would not disturb the holding of Commonwealth v. Aulerio, Crim. No. 93-0153 (N.M.I.
Super. Ct. Jan. 11, 1994) (Order Denying Defendant’ sMotionto Exclude Evidence) (“ Order”). The court
therefore hdd that Defendant’ s right to counsdl under the Commonwedlth Congtitution was not violated,
evenafter he wasarrested and advised of her rights, becauseit wasnot acritica stage of the proceedings.
.

Two days later, pursuant to Rule 11(a)(2) of the Commonwedth Rules of Crimind Procedure,
Defendant entered a conditiond plea of guilty to the offense of driving under the influence of acohal,
reserving the right, on appea from the judgment, to review of the denid of her motion to suppress. In
return, the Prosecutionagreed to dismissal other charges againgt Defendant, but reserved the right to refile
such charges should she prevail on appedl. See Conditiona Plea Agreement, E.R. no. 3. Thetria court
accepted the conditiona plea and found Defendant guilty of driving under the influence. See Judgment and
Probation/Commitment Order, E.R. no. 4. The sentence was stayed pending thistimely apped.

ANALYSIS

l. Implied Consent

[3,4] The drivingof amotor vehideinthe Commonweal this heavily regulated by the Vehide Code,
Title 9 of the Commonwealth Code. We note that suchregulaionisjudtified Ssncedrivingisaprivilege as
opposedto aright. SeeKansasv. Bristor, 691 P.2d 1, 3 (Kan. 1984) (“Theright to drive amotor vehide
on the public streets is not a naturd right but a privilege, subject to reasonable regulation in the public
interest.) (citation omitted). In addressing the problem of driving under the influence of acohol or drugs,
the Commonwedth Legidature has enacted what is known as the “implied consent law,” which provides

in rlevant part:
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(8 Any person who operates a motor vehicle upon the highways within the
Commonwedth shal be deemed to have given hisor her consent . . . to atest of hisor her
breath . . . [or] to atest of hisor her blood. . . .
'(é)' A person required to submit to atest as provided above shal be warned by
the police officer requesting the test that a refusa to submit to the test will result in
revocation of hisor her license to operate a motor vehicle for sx months. . . .
9 CMC 8§ 7106(a), (c). Accordingly, Defendant is deemed to have given her consent to submit to

intoxication testing, and only had the power to revoke her implied consent.

. Whether Defendant’s Congtitutional Right to Counsel Was Violated

[5,6] Artide I, Section 4 of the Commonwealth Congtitution provides that “[i]n al criminal
prosecutions, certain fundamenta rights shdl obtain.” Among theseis that “[t]he accused has the right to
assistance of counsel, and if convicted, hasthe right to counsel indl appeals.” N.M.I. Congt. art. I, § 4(a).
This section is based on the Sixth Amendment to the United States Constitution. ANALYSISOF THE
CONSTITUTION OF THE COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS a 11 (1976)
(“ANALYSIS’). The Sixth Amendment provides thet in al crimina prosecutions, the accused shdl enjoy
the right “to have the Assistance of Counsel for hisdefence” U.S. Const. amend. VI.

[7] Itiswell settled that the right to counsa under the Sixth Amendment does not atach until the
initiation of adversary judicia proceedings. United Sates v. Gouveia, 467 U.S. 180, 187, 104 S. Ct.
2292, 2297, 81 L. Ed. 2d 146, 155 (1984). Theinitiation of such proceedings may be by way of forma
charge, prdiminary hearing, indictment, information, or arraignment. Kirby v. Illinois, 406 U.S. 682, 689,
92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411, 417 (1972).

[Thig interpretation of the Sixth Amendment right to counsdl is congstent not only withthe

literal language of the Amendment, which requires the existence of both a “crimina

prosecutio[n]” and an “accused,” but dso with the purposes which we have recognized

that the right to counsdl serves. We have recognized that the “core purposg’ of the

counsdl guaranteeisto assuread at trid, “when the accused [is] confronted with boththe

intricacies of the law and the advocacy of the public prosecutor.”
Id. (quoting United Statesv. Ash, 413 U.S. 300, 309, 93 S. Ct. 2568, 2573, 37 L. Ed. 2d 619 (1973)).

Defendant does not dispute that the Sixth Amendment right to counsdl only attaches at or after the
initiationof adversary proceedings. Instead, relying onlanguageinthe ANALY SIS Defendant contendsthat

the right to counsel under Article I, Section 4(a) of the Commonwedth Congtitution should attach a an
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earlier point. The ANALYSIS states that the right to counsd “attaches when the investigation isno longer
agenad inquiry into an unsolved crime but has begunto focus onaparticular suspect.” ANALYSISat 11.
Defendant maintains that the investigation had begun to focus on her at the time intoxication tests were
administered, both by the roadside and at the Station.

[8] Thislanguagein the ANALYsIsistakenfromEscobedo v. lllinois, 378 U.S. 478, 490, 84 S.
Ct. 1758, 1765, 12 L. Ed. 2d 977, 985 (1964). In Escobedo, the accused repeatedly requested and was
denied access to counsd, prior to being formaly indicted, but after being taken into police custody and
subjected to interrogations aimed toward didting incriminaing statements. The United States Supreme
Court found that inthese circumstances, the accused was denied the right to counsdl Sncethe investigation
had ceased to be a generd inquiry into an unsolved crime and had begun to focus onaparticular suspect.
.

Escobedo, however, isonly one of two U.S. Supreme Court cases whichappear to have deviated
from the generd rule that the Sixth Amendment right to counsdl attaches after the initiation of adversary
proceedings. See Aulerio,Crim No. 93-0153 (N.M.I. Super. Ct. Jan. 11, 1994) (Order at 9) (citing
United States v. Gouveia, 467 U.S. 180, 188 n.5, 104 S. Ct. 2292, 2297 n.5, 81 L. Ed. 2d 146, 155
n.5 (1984)).

D15 (1067), we hovereio cls e we regured cours in Miranda and Eqcobedd

order to protect the Fifth Amendment privilege againg sdf-incrimination rather than to

vindicate the Sixth Amendment right to counsd.

Gouveia, 467 U.S. at 188 n.5, 104 S. Ct. at 2297 n.5, 81 L. Ed. 2d at 155 n.5 (citations omitted). The
U.S. Supreme Court hassincelimited the holding of Escobedo to its own facts. Kirby, 406 U.S. at 689,
92 S. Ct. at 1882, 32 L. Ed. at 417.

Here, Defendant urges this Court to hold that the right to counsel under Article 1, Section 4(a) of
the Commonwedth Congtitution attaches earlier than the counsdl guarantee under the Sixth Amendment
because the drafters of the Commonwedlth Congtitution chose to follow Escobedo, as evidenced by the

language contained in the ANALYSIS. Thus, Defendant contends that the trial court erred in following the
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Aulerio case, which followed federa precedent contrary to the ANALYSIS?

In refusing to interpret Article |, Section 4(a) differently than the Sixth Amendment smply due to
the ANALY SIS sincdusonof language from Escobedo, the Aulerio court reasoned that the Commonweslth
Condtitution “is aliving document and is not Setic intime. Since the decision in Escobedo, the case law
interpreting the right to counsdl of an accused has fully developed.” Aulerio, Crim. No. 93-0153 (N.M.I.
Super. Ct. Jan. 11, 1994) (Order at 10). Further, since the applicable law in Escobedo has been
disavowed by the United States Supreme Court, the Aulerio court refused to adopt an erroneous
interpretation of thelaw. 1d. at 11.

[9] We agreewiththe Aulerio court that under Article |, Section 4(a) the right to counsd attaches
no earlier than it attaches under the Sixth Amendment. Since Escobedo, the United States Supreme
Court’ s cases have long recognized that the Sixth Amendment right to counsel attaches only at, or after,
the initiation of adversary judicid proceedings. See Gouveia, 467 U.S. at 189, 104 S. Ct. at 2299, 81
L. Ed. 2d at 157.

Although we have extended an accused’s right to counsdl to certain “critical” pretria

proceedings, we have done so recognizing that at those proceedings, “the accused [ig]

confronted, just as at trid, by the procedural system, or by his expert adversary, or by

both,” in a stuation where the results of the confrontation”might well settle the accused’s

fae and reducethetrid itsdlf to amere formality.”

Id. (internd citations omitted).

[10] While the decisonwhether to submit to intoxicationtesting may be critical for the accused in
the sensethat it can have serious consequencesat trid, itisnot “criticad” inthe condtitutional sense. Kansas
v. Bristor, 691 P.2d 1 (Kan. 1984) (holding that decision by driver, arrested for driving under influence,
of whether to take a blood-acohal test is not “critica stage’where Sixth Amendment right to counsel
attaches); Maine v. Jones, 457 A.2d 1116 (Me. 1983) (noting that accused is not entitled to Sixth

Amendment right to counsel prior to blood-al cohol test because decisionwhether to take test isnot critical

2 While courts may cite the ANALYSIS in support of its rulings, “the Analysis does not have the force of law.”

Camacho v. Civil Serv. Comm'n, 666 F.2d 1257, 1264 (9th Cir. 1982) (rgjecting Analysis interpretaion of article 111, section
16).
The Analysis is not the law. It was not voted on by the electorate. At most, it is an attempt to clarify
what the law is as stated in the Constitution. To use the Analysis as authority to overcome the clear
language of the Constitution is not permissible.
Camacho v. Camacho, 1 CR 620, 628-29 (N.M.I. Trial Ct. 1983).
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inWade sense). Thus, we conclude that no right to counsd under Article I, Section4(a) attachesprior to
intoxication testing.

Our holding is congstent with the mgority of other U.S. jurisdictions whichhave hed that thereis
no Sixth Amendment right to counsd before deciding whether to take such tests.  Although some state
courts have found the Sixth Amendment right to counsel attaches prior to deciding whether to take a
chemica sobriety test, most state courts have reached a contrary conclusion. WiLLiaAM E. RINGEL,
SEARCHES AND SEIZURES, ARRESTS AND CONFESSIONS 8§ 31.3(a)(2) (1988) (“SEARCHES AND
Se1zures") (liging cases finding no Sixth Amendment right to counsdl prior to sobriety testing); see also,
e.g., Stesv. Maryland, 481 A.2d 192 (Md. 1984) (rgecting defendant’ sargument that bresthayzer test
is“criticd stage’ of proceeding and therefore holding that Sixth Amendment right to assistance of counsel
did not attach); Wellsv. Arkansas, 684 S.W.2d (Ark. 1985) (finding no Sixth Amendment right to counsel
before taking breathalyzer test).

[11] In the case a bar, we agree with the trid court’ s finding that onthe roadside, prior to arrest,
Defendant did not have a right to counsel under Article |, Section 4(a). It is undisputed that adversary
proceedings had not commenced at this point. No complaint had been filed and Defendant had not even
beenplaced under arrest. The investigation &t this point was merely a generd inquiry into the commisson
of atraffic offense.

[12] We dso agree with the tria court’s conclusion that no constitutiona right to counsel was
denied to Defendant after she wasarrested. However, we do so using a partly different anadlyss. Thetrid
court found that after Defendant was arrested, upon request, “[c]ounsel must be provided to the defendant
prior toquestioning.” Transcript at 2 (emphasis added). While we agree with this statement, unlike the
trid court, we do not find that the right to counsdl available at the time of arrest in this case was based on
Articlel, Section 4(a). Adversary proceedings had not commenced smply because the Defendant hed
been placed under arrest at the time that intoxication tests were administered at the police gation. See
Bristor, 691 P.2d at 7 (concluding that arrest for DUI, aone, does not initiate adversary judicia crimina
proceedings, rather subsequent filing of complaint triggersinitiation of crimina proceedings).

[13,14] Hence, any right to counsel available to Defendant after she was arrested, prior to
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intoxication testing, semmed from another source. If Defendant had a right to counsd under the
Commonwedlth Congdtitution at the time of arrest, such right derived from Artide |, Section 4(c) which
dates that “[n]o person shal be compdled to give sdf-incriminating testimony.” N.M.I. Congt. art. |, §
4(c). Section 4(c) is based directly on the Fifth Amendment of the U.S. Condtitution (See ANALYSIS at
14), which provides in rdlevant part: “[n]o person shall . . . be compelled in any crimina case to be a
witness againg himsdf.” U.S. Const. amend. V. Accordingly, we may look to Fifth Amendment case
law in interpreting the protections provided by Article I, Section 4(c).

[15,16] The United States Supreme Court, inthe landmark decisonof Mirandav. Arizona, 384
U.S. 436, 86 S. Ct. 1602 (1966), summarized itsholding regarding the Fifth Amendment privilege against
sdf-incrimination as follows:

[T]he prosecutionmay not use statements, whether excul patory or inculpatory, gemming

from custodid interrogation of the defendant unlessit demonstratesthe use of procedural

safeguards effective to secure the privilege againg sdf-incrimination. By custodia

interrogation, we meanquesti oning initiated by law enforcement officers after apersonhas
been taken into custody or otherwise deprived of his freedom of action in any sgnificant

way.
Id., 384 U.S. at 444, 86 S. Ct. at 1612 (footnote omitted) (emphases added). The U.S. Supreme Court
has subsequently noted that the “ privilege protects an accused only from being compelled to testify against
himsdf, or otherwise provide the State with evidence of a testimonid or communicative nature . . . .”
Schmerber v. California, 384 U.S. 757, 761, 86 S. Ct. 1826, 1830, 16 L. Ed. 2d 908 (1966).
[17,18] Inthis case, when Defendant was asked to submit toa fidd sobriety test and a breathalyzer
test after she was arrested and taken to the Station, the privilege against self-incrimination was not
implicated because “the privilege is a bar against compdling ‘communications or ‘testimony,’ but that
compulsion which makes a suspect or accused the source of ‘real or physical evidence' does not violate
it” 1d.,384 U.S. a 764, 86 S. Ct. at 1832; seealso Montanav. Armfield, 693 P.2d 1226, 1230 (Mont.
1984) (finding that defendant’s blood acohol leve is unprotected “physicd or red” evidence) (citing
Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1996)). In Armfield, the

court reasoned:

Defendant enjoys a right to counsel only where the assistance of counsd is required to protect
other rights guaranteed him by law. The breathdizer test threatened no invasion of a protected
right. [Defendant] was deemed, asamatter of law, to have consented to testing. Neither consent
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nor refusd is conditutionaly protected, and no right to consult counsd attaches to a choice
between the two.

Armfield, 693 P.2d at 1230.

[19] Thus, weagreewiththe trid court’ sandys's that non-communicative evidence, suchasresults
of afield sobriety test, are admissible because they are not the product of interrogation. We smply
disagree that the right to counsdl under Article |, Section 4(a) was ever implicated when Defendant was
asked to submit to intoxication testing at the police sation. As shown by our preceding analyss, the right
to counsdl available to Defendant at the time of her arrest was that derived fromthe privilege againg sdf-
incrimination under Article |, Section 4(c).3 Since the request to submit to intoxication testing, however,
involved no compulson to tedtify againg hersdf, Defendant’ s privilege againgt sdlf-incrimination was not
violated.

Wethereforefind that the results of Defendant’ sintoxicationtests were properly admitted over her
condtitutiona objections.

[11.  Statutory Right to Counsd

Apart fromany condtitutiond right to counsdl, Defendant contendsthat her statutory right to counsel
wasviolated. The gtatute relied upon provides in relevant part:

a) In any case of arrest or temporary detentionfor examination, as provided in 6

(
CMC §6103(d), it is unlawful: ) _
(1) To deny to the arrested person the right to see at reasonable intervals,

and for areasonable time at the place of detention, the person’s counsd, family
members, employer, or arepresentative of the person’ s employer;

(2) To refuse or fal to make a reasonable effort to send a message by
telephone, cable, wireless, messenger or other expeditious means, to any persons
mentioned in subsection (a)(1) of this section, provided that the arrested person
S0 requests and the message can be sent without expenseto the government or the
arrested person prepays any expense there may be to the government;

8 The distinction between the right to counsel which is ancillary to the procedural safeguards of the Fifth Amendment
and the Sixth Amendment right to counsel has been stated as follows:

This “right to counsal” under Miranda, however, is not the right granted under the Sixth Amendment;

rather, it is a procedural safeguard derived by the Court from the Fifth Amendment. Therefore, failure

to inform a suspect of his right to counsel under Miranda, is not a violation of the Sixth Amendment,

but only an indication that the waiver of the Fifth Amendment privilege against self-incrimination has

not been voluntarily or knowingly made.
SEARCHES AND SEIZURES § 24.4. The Miranda “right to counsdl” then represents the presumption that a confession is
coerced if made without the advice of counsa while the Sixth Amendment right to counse “has nothing to do with
voluntariness, but is meant to preserve from outside interference the relationship between a defendant and his attorney.”
Id.
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6 CMC § 6105(a)(2)-(2).

Defendant contends that the tria court erred in finding that her statutory right to counsal had not
been violated because 6 CMC 8§ 6105 does not come into play unless a person is being detained for a
felony, as set forthin 6 CMC 8§ 6103(d). Section 6103 providesin relevant part:

§6103. Authority to Arrest or Detain Without Warrant.
Arrest without awarrant is authorized in the following Stuations:

(d) Police officers, evenincaseswhere it is not certain that a crimina offense has

been committed, may, without awarrant, temporarily detain for examination persons who

may be found under such circumstances as judify areasonable suspicion that they have

committed or intend to commit afeony.
6 CMC § 6103.

Thetrid court found that Defendant was not temporarily detained for examination* asprovided in
6 CMC 8 6103(d) because she was not detained for a fdony. A feony is defined in 6 CMC Section
102(i) as“any offense or conduct proscribed by the Commonwed thlaw whichis punishable by more than
oneyear...” Thetrid court noted that “ DUI as charged inthis caseis punishable by less than one year.”
Transcript of Proceedings, E.R. no. 2, a 1. Accordingly, thetrid court concluded that Section 6103(d)
did not apply.

[20] Defendant, however, contends that such an interpretation would lead to the absurd result of
making a detainee s right to counsd dependent on factors which police officers do not know at thetime
of detention, to wit, whether the detainee will be charged with afdony. Defendant further maintains that
the phrase “as provided in 6 CMC § 6103(d) is susceptible of two meanings. Where agtatuteis capable
of more than one meaning, itis considered ambiguous. Commonwealth v. Taisacan, 1999 MP 8 { 22,
5 N.M.I. 236, 237.

[21] Defendant acknowledgesthat one interpretationisthe one followed by the tria court. On the
other hand, Defendant contendsthat the phrase may also be read as merdly referentid, suchas“whichare
provided for in 6 CMC § 6103(d),” or amply “see6 CMC § 6103(d).” We do not agree that the phrase
is capable of morethanone meaning. Thedternative meaning suggested by Defendant isnot different from
the trid court’ sinterpretation. To make areferenceto Section 6103(d) isthe same as saying “ as provided

in” Section 6103(d). That is, the temporary detention must meet the specific requirements of Section
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6103(d). Defendant’s interpretation of the phrase is Smply not supported by the language of Section
6105(a) as currently written.*

[22] Accordingly, we conclude that 6 CMC § 6105(a) is not ambiguous. The plain language of
the statute providesthat in the case of temporary detention for examination, the rightscontained in Section
6105(a) attach only where aperson is temporarily detained for afelony. Thus, thetria court did not err
in finding that before Defendant was arrested, the statutory right to counsel under 6 CMC 8§ 6105 did not
attach.

After Defendant was arrested, the Statute clearly applies. Thetrid court acknowledged that any
satements made by Defendant after she requested counsd would be inadmissible at trid. However, the
trid court then found “that any non-communicative evidence such as FST are not the product of
interrogation and only verbal statements taken during custodid interrogation is [sic] inadmissble in this
cae” Id. at 2. We agree.

[23,24] Again, we need only look to the plain language of 6 CMC § 6105, which indicates that
the rights of an arrested person are violated only where such rights are denied prior to interrogation.
Section 6105(a)(4) provides that it is unlawful

(4) For those having custody of one arrested, before questioning the arrested
personabout participationinany crime, to fall to informthat person of hisor her rightsand
obligations under subsections (a)(1), (8)(2), and (a)(3) of this section.

6 CMC 8§ 6105(a)(4) (emphass added). It is therefore evident that an arrested person’s rights under
Section 6105 only attach prior to questioning. Since the results of afield sobriety test and a bresthayzer
test are not the product of interrogation, the trid court correctly found them to be admissible.

IV.  Whether Defendant’s Constitutional Right to Due Process Was Violated

Fndly, Defendant arguesthat the police officers refusd to allow her reasonable accessto counsdl
denied her due processof law guaranteed by Artide 1, Section’5 of the Commonwedl th Congtitution, which
providesthat “[n]o person shal be deprived of life, liberty or property without due process of law.” N.M.I.

Congt. art. I, 8 5. Therecord, however, does not reflect that Defendant raised the issue of due process

4 We express no view as to whether the statute could have been better written. This Court has previously noted that
“Iw]e will not act as a super legidature and strike down a statute or a regulation merely because it could have been better
written.” King v. Board of Elections, 2 N.M.I. 398, 406 (1991) (citation omitted).
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before thetria court.

[25] Generdly, this Court may not consider anissue raised for the firg time on apped. Only three
narrow exceptionsexist: (1) theissue is one of law not relying on any factud record; (2) a new theory or
issue has arisen due to a change in law while the appeal is pending; or (3) plain error occurred and an
injustice might otherwise resullt unlessthe Court consderstheissue. Commonwealthv. Santos, 4 N.M.I.
348, 350 (1996).

[26] Here, Defendant did not address in her briefs her fallureto rasetheissue below. At ora
argument, Defendant contended that the firg exception, that this Court may consider apurely legd issue
for the firg time on gpped, should apply. This Court, however, will not autométicdly entertain an issue
raised for the firgt time on gpped smply becauseit ispurdy legd. Bolalin v. Guam Publications, Inc.,
4 N.M.1. 176, 182 (1994) (citations omitted). “While it isincumbent upon a party to address its falure
to raise an issue below, we may review an issue of law if, after reviewing for plain error, we conclude that
an injudtice to that party might result. 1d.

[27] We decline to review Defendant’ s due process arguments which were not presented to the
court below as we are not convinced that the trial court committed plain error. Further, we do not find
Defendant’ s arguments persuasive. The due process guarantee of counsel has been limited to civil
proceedings, quasi-civil proceedings, or appeds. McCambridge v. Texas, 778 SW.2d 70, 74 (Tex.
Crim. App. 1989) (finding no due process right to counsdl under Fourteenth Amendment in driving while
intoxicated prosecution, whichis criminal prosecution).

CONCLUSION

For the foregoing reasons, the tria court’s March 2, 1998 ruling denying Defendant’ s motion to

suppressis hereby AFFIRMED.



