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BEFORE : DELA CRUZ , Chief Justice ; VILLAGOMEZ , Justice ; and 

HILLBLOM, Spacial Judge . 

We hereby AFFIRM the trial court order grant ing summary 

judgment in favor of the defendants . Because each o f  us reach this 
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result d i fferently , we each write separate concurring opinions 

a ffirming the trial court . 

Entered this day of  June , 1 9 9 0 . 

JOSE s .  DELA CRUZ , Chief Justice )/' 

Special Judge 

OELA CRUZ , Chief Justice , concurring on the judgment : 

This is an appeal by the plaintiff Pedro T .  Borj a ( " Borja " ) 

from an order granting summary j udgment in favor of defendants in 

a defamation action . 

I. PROCEDURAL AND FACTUAL BACKGROUND 

On May 9 ,  19 8 8 , the plaintiff filed a de famation action 

against newspaper reporter Wes l ey Goodman ( " Goodman" ) and his 

employer Younis Arts studi o ,  Inc . ( "Younis " ) , which pub l i shes the 

Marianas Variety News and Views ( "Marianas Variety " ) , a local 

newspaper . The complaint alleged that defendants wilfully,  

wrongfully , and mal iciously published in  the Marianas Variety , 

March 2 9 ,  19 8 8  edition , a false , libelous , defamatory , and 
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unprivileged article with the intent to inj ure , disgrace , and 

defame the p laint i f f .  

At issue i s  that part o f  the article which read : 

"Pedro T. Borj a was pronounced gui l ty o f  
sexual abuse o f  a child i n  a March 2 2  rul ing 
by Judge Ramon Villagomez , according to court 
records. The documents say the child is a 
girl . "  

The complaint alleged that such statement conveyed to the 

readers of the newspaper that plaint i f f  was the person convicted 

and sentenced , which was false . 

The complaint also alleged' that the failure to state in the 

article the residence of the Pedro T. Borj a who was convicted and 

sentenced was intentional and mal icious and , a s  a result ,  the 

plaintiff (who has the same name ) was subj ected to public scandal 

and disgrace and suffered inj ury to his name and reputation . 

The defendants admitted publ ishing the article but otherwise 

denied l iabil ity for l ibel. They asserted , as affirmative defense,  

that the article at issue was a report o f  an o ff icial action or 

proceeding , that it was accurate and complete or a fair abridgement 

o f  the occurrence reported and , therefore , privileged . 

Alternatively , defendants asserted that , even i f  the publ ication 

were not privileged , they did not know that it was false or that it 

defamed the plaint i f f ,  nor did they act with reckless disregard as 

to such matters , or that they acted negl igently in fail ing to 

ascertain such matters . 

On April 2 8 , 198 9 ,  the defendants moved for summary j udgment , 

pursuant to Rul e  5 6 {b ) , Com . R . Civ.P. They contended that the 
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article i s  privileged s ince it is a report o f  an o fficial 

proceeding ; that they did not abuse the privilege o f  fair 

reporting ; and that there was no genuine issue o f  material fact as 

to whether ( a )  defendants abused the privilege o f  fair reporting , 

( b )  defendants were at faul t ,  or ( c )  the article in question was 

fal se . 

on May 31, 19 89 , the trial court granted defendants ' motion 

for summary judgment . It determined that the ne,.;s art icle in 

question , even i f  defamatory as to the plainti f f ,  was privil eged as 

a report o f  an official proceeding and there was no abuse of the 

privil ege . 

II. ISSUES PRESENTED 

On appeal , we are asked to review three issues . The first is 
I 

whether the ne\vs article in question was in fact accurate and 

comp l ete or was a fair abridgement o f  the occurrence reporte-:1 . The 

next (which is really the same as the first)  is whether the art icle 

was instead an incomplete , inaccurate and fragmentary account of  

the event reported . The l ast issue is whether the lower court 

erred , as a matter of law ,  by " fa i ling to recognize the special 

circumstances o f  l iving in the Northern Mariana Islands and fail ing 

to examine the defendants ' duty (towards the plaintiff] in l ight of 

those special circumstances . " 

III. STANDARD OF REVIEW 

We review de novo a trial court order granting summary 
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judgment . Cabrera v .  Heirs of Pilar De Castro , et al. , 89-018 (NMI 

June 7 ,  1989, and Government of the Northern Mariana Is lands v .  

Micrones ian Insurance Underwriters , Inc . , 2 CR 1164, 1170 

( D . NMI , App . Div . , 1987). Our review is  l imited to a determination 

of whether there is a genuine issue of material fact and , if there 

is none , whether the trial court correctly appl ied the sub?tantive 

law. Manglona v .  Camacho , 1 CR 8 2 0 ,  8 2 3  ( D . NMI , App . Div . , 1983). 

IV. ANALYSIS 

The facts show that a Pedro T .  Borja ( not.the plaint i f f )  was 

convicted of sexual abuse of a child on February 5 ,  1988. 

Commonwealth Trial Court Criminal Case No . 8 7-2 0 5 . This person was. 

subsequently sentenced by the Court on March 2 2 , 1988. The article 

at issue in this appeal was published by defendants on March 29 , 

1988 . Thereafte r ,  defendants publ ished a clari f ication in its 

April 2 2 ,  1988 issue that 11 (t]he Pedro T .  Borj a ,  3 6  of Chalan Kiya , 

currently serving a sentence for sexual abuse o f  a child is NOT the 

Pedro T .  Borja , ( no age available)  of As Teo . 11 

Discovery was undertaken by both parties , after which a 

summary judgment motion was filed by defendants . The motion was 

grounded on defendants' "Statement of Undisputed Facts , 11 their 

supporting memorandum of points and authorities , certain exhibits , 

and the records , files , and pleadings in the case . 

The facts , which defendants assert were not disputed , are : 

1. That the article at issue was publ ished by the Marianas 

Variety on March 29, 1988. 
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2. That ·on April 22, 1988, the Marianas Var iety published a 

clarif ication as  to the person who was in fact convicted and 

sentenced . 

3. That defendant Goodman obtained the information for the 

March 29, 1988 article in question from the court file  in Criminal 

Case No . 87-205, and the court ' s  sentencing order in such file . 

4 .  That prior to Goodman ' s  review of the court file ,  Goodman 

was not a'·Tare of the events described in the case and later 

reported on by him . �either did the defendants know o f  plainti f f  

until a fter the Harch 22, 1988 article was publ ished . 

A motion for summary judgment shall be granted i f  the 

pleadings , depositions , answers to interrogatories , and admissions 

on f il e ,  together with tbe a f f idavits , if any , show that there is 

no genuine issue as to any material fact a nd that the moving party 

i s  entitled to judgment as a matter o f  l aw. Rul e  56(c), 

Com . R . Civ . Pro . ; Anderson v .  Liberty Lobby Inc . , 477 US 242r 106 

s . ct .  2505, 2510, 91 L . Ed . 2d 202 (1986). In order to overcome a 

motion for summary judgment , a non-moving party mus t  show that 

there are genuine factual issues which can be resolved only by :i 

trier o f  fact because they may reasonably be resolved in favor of 

either party . Anderson v .  Liberty Lobby, Inc . , LOG s.ct., at 2511. 

A review of the pleadings, the various exhibits ,  and the 

depositions taken show that there is no genuine issue of material 

fact for purposes of determining whether the art icle at issue is 

privileged and whether the privilege was abused by defendants . 

Goodman , a reporter for the Marianas Varietyr revi ewed the 
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case file of  the Commonwealth Trial Court i n  Criminal Case No . 87-

2 0 5 , and based his report thereon . -He reported that a Pedro T .  

Borja was pronounced guilty of sexual abuse o f  a chil d .  

Subsequently , he l earned that the plaintiff  h a s  a name identical to 

the person sentenced and the Marianas Variety soon thereafter 

issued a clari f ication . 

The trial court determined below that s ince there is no 

defamation statute in the Commonwealth the rules of the common law 

as expressed in the Restatements of the La�.; are appl icable . 7 C!,IC 

§ 3401 . 1  I agree. that there i s  n o  defamation statute i n  the 

Commomveal th . Further,  I am not aware of  any customary l aw on 

de famation . 

The compl a int was grounded on the common law tort of  

de famation . -Liabi l ity for defamation , under the Restatement 

(Second) of Torts , § 5 5 8 , requires the follow ing factors : 

( a )  a false and defamatory statement concerning 
another ; 

( b )  a n  unprivileged publ ication to a thi rd party ; 

( c )  fault amounting a t  least t �  negl igence o n  the 
part of the publisher ; and 

7 CMC § 3 4 0 1  reads : 

In all  proceedings , the rules of  the common l aw ,  as  expressed 
in the restatements o f  the law approved by the American Law 
Institute and , to the extent not so expressed as general ly 
understood and app l i ed in the United States ,  sha l l  be the rules of  
decision in the courts of the Commonwea l th , in the absence o f  
written l aw o r  local customary law t o  the contrary ; provided that 
no person shall be subj ect to criminal prosecution except under the 
written law of the Commonwealth . 
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( d )  e ither actionabil ity o f  the statement 
irrespective of special harm or the existence 
of special harm caused by the pub l ication . 

All four factors must be present to establish l iab i l ity for 

defama t ion . I f  one is missing , there would be no l iability . 

As to the first factor ,  I agree with the trial court that the 

artic l e  at issue was fal�e and defamatory when applied to the 

plaint i f f  who has the same name as the person who was criminaily 

convicted. A communication ( i.e . statement ) is defama tory if it  

tends to harm the reputation of another as to lower him in the 

estimation of the community or to deter third persons from 

associating or deal ing with him . Restatement (Second) o f  Torts , 

§ 5 59 . 

I also agree with the trial court that truth of  a defamatory 

statement bars recovery for defamation . Id . ,  § 5 8 1A .  Thus , as to 

the Pedro T .  Borj a convicted , the article would be true and the 

publ ishe r ,  i f  sued by him , would have no l iabil ity . As to the 

plaint i f f  Pedro T .  Borj a ,  who has the same name as the person 

convicted , such article would be false and defamatory , and would 

create l iabi l ity against defendants , assuming the other three 

factors are establ ished . 

The second factor required to establ ish l iabi l ity for the 

common l aw tort of defamation is that the publ ication be 

unpriv i leged . I f  it is privileged , then there is no l iabi l ity 

under common law de famation because a l l  of the four ( 4 )  factors 

required to establ ish l iabil ity under § 5 5 8  must be satisfied by 
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the plaintiff. Since the defendants' motion for summary judgment 

is based on the absence of this factor, the plaintiff must. come 

forward and show that a genuine issue of fact exists on the 

question of whether the publication is privileged. 

The defendants' motion for summary judgment rested on their 

assertion that there is no genuine issue of material fact-that the 

news article at issue was based on an official action or proceeding 

which deals with a matter of public concern, and that such report 

was accurate and complete or was a fair abridgement of the 

occurrence report. Restatement (Second) of Torts, § 611.2 They 

argue, therefore, that the defense of privilege, even if the 

statement is false and defamatory as to the plaintiff, is 

undisputed and bars liability. 

An official proceeding, for purposes of the § 611 conditional 

privilege defense, includes proceedings before any court. Id., 

§ 611, comment d. There is no factual dispute that the news report 

at issue was based on the co,nmonweal th Trial Court's sentencing 

order. Borja argues, however, that the report, although based on 

an official court proceeding, was·not complete and accurate because 

the reference to the convicted Pedro T. Borja did not include his 

address, so as to distinguish him from the plaintiff. such 

2 Restatement (Second of Torts § 611 reads: 

The publication of d�famatory matter concerning another in a 
report of an official action or proceeding or of a meeting open to 
the public that deals with matter of public concern is privileged 
if the report is accurate apd complete or a fair abridgement of the 
occurrence report. 
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failure, he asserts, erases the privilege and the question as to 

whether the report, even if based on official action or proceeding, 

was complete or not is one for the trier of fact to determine. 

The defendants countered that assertion by arquing that the 

article, even if not exactly accurate and complete, is a fair 

abridgement of the court's sentencing proceeding, and the question 

of whether it is a fair abridgement of such proceeding is one of 

law for the court to decide. I agree. 

I note that the § 611 privilege is conditional, and. not 

absolute. This means that even if the report is based on an 

official proceeding, such as the present, the person reporting has 

an obligation to ensure that the report is either accurate and 

complete or that it is a fair abridgement of the occurrence 

reported. Such reporting immunity is "forfeited if the pUblisher 

of the report steps out of the scope of the privilege or abuses the 

'occasion' • This can be done by exaggerated additions, or 

eittbellishment to the account. Furthermore, this qualified 

privileged may be lost if the defamatory material is published 

solely for the purpose of causing harm to the person defamed". 

Williams v. WCAU-TV, 555 F.Supp. 198, 202 (E.D.PA., 1983), quoting 

Sciandra v. Lynett, 409 Pa. 595, 187 A.2d 586, 600 (1962). 

The burden of proving abuse of the privilege rests on the 

plaintiff. Williams, at 202. Further, "it is the duty of the 

court to declare as a matter of law that no abuse of the •occasion 

of privilege' exists where the evidence adduced leads to but one 

conclusion". Id., at 202 quoting Sciandra, 187 A.2d 592. 
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In comparing the news report at issue in this case and the 

trial court's sentencing order from which the article was based, I 

find no evidence in the record which would lead to a conclusion 

that the privilege was abused by defendants. There is no showing 

by the plaintiff that the report was published for the purpose of 

causing harm to the plaintiff. 3 There is no showing that the 

report exaggerated or embellished the court proceeding. Further, 

the plaintif·f did not sufficiently rebut the fact that the report 

fai-:ly summarized such proceeding. Those facts, the lack of 

embellishment or exaggeration and the lack of intent to do harm, 

were not disputed by the plaintiff. And, where there is no genuine 

dispute as to material facts, the question of whether a statement 

is substantially accurate is one of law for the court to decide. 

Hilliams, at 203. A statement is substantially accurate if.its 

"gist" or "sting" is true, that is, if it produces the same effect 

on the mind of the recipient which the precise truth would have 

produced. \villiams, at 202; Alioto v. Cowles Communications, Inc., 

673 F.2d 616 (9th Cir. 1980). 

Once defendants have shown that the report is a substantially 

correct account of the official proceedings, the plaintiff then 

assumes the burden of showing otherwise. The plaintiff.failed to 

meet this burden by affidavit or otherwise. Rather, he argues that 

the § 611 privilege should require more identification of the 

3 In fact, the defendants prior to publication did not know 
the plaintiff or that he has a name identical to the person 
convicted. 
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person convicted by imposing a duty on the publisher to also show 

that person 1 s address . Thi s  way , he asserts , the report would more 

clearly identify the person convicted and spare those persons 

having the same name , including the plaintiff , from any ridicule 

and embarrassment . 

I f  the defendants , prior to publication , were in fact aware 

that there are other persons having the name " Pedro T .  Borj a , " I 

might be persuaded that the suggestion to include the address and 

further identify the subject has mer it. But such was not the.case 

here . Further , the § 6 1 1  privilege , unless amended to require an 

addres s ,  does not impose a duty to do so . 

The plaintiff further argues that , although the sentenc ing 

order did not show the criminal defendant 1 s address , the penal 

summcns in the criminal case file did show his address and, 

therefore , de fendants were negligent in not including the address 

in the published article . The question of negligence , hoT·Tever , is 

an element for consideration with respect to the third factor 

required for establishing liability based on defamation under § 

5 5 8  of  the Restatement . Negligence is not·a cons ideration under 

the second factor , i . e .  that the communication i s  not privileged . 

All that is re�uired for the § 6 1 1  conditional privilege are that 

( 1 ) the report is based on an o ffic ial action or proceeding or of 

a meeting open to the public , ( 2 )  that such action , proceeding , or 

public meeting deals with a matter of public concern , and ( 3 )  the 

report is accurate and complete ,  or is a fair abridgement of the 

occurrence reported . Once those three points are established , the 
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privilege attaches and , unless the p l a inti ff comes forward and 

shows a factual dispute as to either of those elements, then 

summary j udgment is appropriate . 

The thrust of plaintiff's argument on appea l , however , is one 

seeking a court-created rule that would establ ish in this 

j urisdiction a unique exception to the § 6 11 privilege defense . 

That exception , as I have noted , would require a publ isher , in 

reporting on official actions or proceedings , to include a 

subj ect ' s  address in addition to his name . The problem I have with 

imposing such duty with respect to reports o f  official actions and 

proceedings is that the cause of action upon which the complaint is 

based is the common law tort of defamation , which allows for a 

concomitant conditional privilege defense . Any change to the 

common l aw rul e  of defamation , including the available defenses , 

should come from the legislature . The reason for this is that 

courts are generally not equipped to address such changes . The 

wisdom of the general appl ication to the Commonwealth of the rules 

of the common law ( as laid out in the Restatements of the Law) , in 

the absence of written or customary l aw,  is a matter that is 

ordinarily best left to the legislature . I would agree that there 

may be occasions when specific app l ications of certa in common law 

rules would not be appropriate . 4 I am not , however, persuaded that 

4 7 CMC § 3 4 0 1  which provides for the almost whol esale 
appl ication o f  the rul es of common l aw ,  in the absence of written 
or customary law , is a broad statute in existence since the days of 
the Trust Territory Administration . I t  apparently was a "short
hand" attempt to fill  a gap due to the absence of statutory laws in 
many areas . 
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the duty appellant urges us to impose on defendants i s  j ustifiable 

i n  the instant case . 

I n  light of  the separate concurrences o f  my colleagues , I feel 

compelled to say a few words on the distinction between the § 6 1 1  

common law conditional privilege and the constitutional privilege 

arising under the First Amendment to the u.s. Constitution which 

requires a pla intiff in an action for defamation to show that the 

defendant , in publishing a false and defamatory statement 

concerning the plaint i f f ,  was at fault regarding the injufious 

character of the statement . § G11 , comment b .  ( Emphasis added . )  

Under the First Amendment privilege , i f  the plaintiff is a publ ic 

official or a publ ic figure , he is required to show that the 

publisher knew of the falsity and defamatory character of the 

statement or that he acted with reckless disregard toward these 

aspects of the statement . Restatement (Second) o f  Torts , § 580A.  

If  the plaintiff is a private person , he must show the exi3tence of 

fault amount ing to at ·least negligence in regard to the falsity and 

the defamatory character o f  the statement . Id . , § 58 0 B .  

The constitutional privilege defense , however ,  is somewhat 

different from the § 6 1 1  common law privi lege s ince the latter 

specifica lly applies only to reports based on o fficial actions or 

proceedings . So long as  the report on such actions or proceedings 

are accurate and complete or is a fair abridgement of the 

occurrence reported , the �eport is privileged notwithstanding the 

constitutional privilege . In  contrast , the constitut ional 
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privilege defense appl ies even where a report does not relate to or 

is not based on official actions or proceedings . For example ,  i f  

one pub l i shes a false and defamatory statement concerning a private 

person , such as the plaintiff here i n ,  and such statement is not 

based on an official action or proceeding , he would be subj ect to 

liabil ity i f ,  but only i f ,  he knows that ( a )  the statement is false 

and that it defames another,  or ( b )  he acts in reckless disregard 

o f  such matters , or ( c )  he acts negl igently in fail ing to ascertain 

them. § 58 0b; Gertz v .  Robert Welch, Inc . , 4 18 U . S .  3 2 3 , 94  s . ct� 

299 7 , 4 1  L . Ed . 2d 789 (1974 ) .  

In Gertz , where the § 6 1 1  privilege was not at issue because 

the report was not based on an official action or proceeding , the 

Un ited States Supreme Cc.:urt held that , with respect to med±a 

defamation of private. persons where an issue of public interest is 

involved , the constitutional priv i lege standard applicable to 

public o fficials established under New York Times Co . v .  Sul l ivan , 

3 7 6  u . s .  2 54 , 8 4  s . ct .  710 , 11 L . EC: . 2d 6 8 6  (19 64 ) , i s  not the 

appropriate standard to apply . Instead , Gertz rul ed that the 

States , so long as they do not impose liabil ity without faul t ,  may 

define for themselves the appropriate standard o f  l iabil ity for a 

publisher o f  defamatory falsehood which inj ures a private 

individual and whose substance makes substantial danger to 

reputation apparent . Gertz , 9 4  s . ct . , at 3 0 10-3 0 1 1 . 

Under Gertz , the burden of  a plainti f f ,  who is  a private 

individual ,  is more relaxed ( in comparison to a public o fficial or 

public figure) s ince liability may be establ ished so l ong as the 
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publ isher is shown to have at least acted negl igently i n  fail ing to 

ascertain that a statement is false and defames the p l a int i f f .  I n  

contrast , the standard of  l iabil ity for public o f f icial s , under New 

York Times Co . v .  Sul l ivan , supra , and for publ ic f igures , under 

Curtis Publ ishing Co . v .  Butts , 3 8 8  U . S .  1 3 0 , 8 7  S . Ct� 197 5 ,  18 

L . Ed . 2d 109 4  (19 67 ) , is that the publ isher , at leas t ,  acted with 

reckless disregard of  the fals ity of a statement and that- it 

defamed the plaintiff . 

Under the constitutional privilege standard , the l iab il ity of 

a publ isher whose publ ication is false and de fames a private figure 

requires a showing of at least negl igence . 

The § 6 1 1  common iaw privilege , in contrast , is a bit more 

l iberal than the constitl.J.tional privilege s ince the latter requires 

proof of negligence by a private figure plaint i f f  before l iabil ity 

attaches , while the § 611  privilege rests on whether a report is 

based �m an official action or proceeding and is accurate and 

complete or is a fair abridgement of the occurrence reported . The 

question o f  faul t ,  i . e . negl igence, arises only with respect to the 

third factor needed to establ ish l iabil ity under section 5 5 8  of  the 

Restatement (Second) of Torts . Where a report i s  based on an 

official action or proceeding ,  there is no l iabil ity once the § 6 1 1  

conditional privilege i s  estab l i shed . 

I am not persuaded at this stage that it i s  wise to disregard 

the § 6 1 1  o fficia l  reporting privilege which is an element for 

estab l i shing l iabil ity under § 558  of the Restatement (Second) of 

Torts which forms the basis upon which the p l a inti f f's cause of 
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action is grounded . Further , the constitutional privilege 

consideration , i . e .  fault amounting to at least negl igence, is 

itsel f the thi rd factor needed to establ i sh l iabil ity under § 558 

and , therefore , the First Amendment constitutional privilege i s  in 

fact taken into account by the Restatement . 

I ,  therefore , vote to AFFIR11. 

VILLAGOMEZ , Justice , concurring : 

I concur with the the other j ustices' opinion regarding the 

disposition o f  this appeal--the lower court's order granting 

summary j udgment should be a ffirmed . I accept thei r  statement of 

the facts and formulation o f  the issues presented . Fina l ly , I 

agree that pursuant to 7 CMC § 3 4 0 1 ,  § 558 o f  the Restatement 

(Second) of Torts ( 1977 )  (hereafter "Restatement" ) provides the 

basis for a defamation action in the Commonwealth . 

However , it is my opinion that Restatement § 6 1 1  i s  not 

appl icable as a defense . Under 7 CMC § 3 4 0 1 ,  the lower court 

should have first determined whether any Commonwealth "written law" 

was appl icable . For the purposes of the statute, "written law" 

includes the NMI Constitution and NMI statutes , case l aw, court 

rules , l egislative rules and administrative rules , as wel l  as the 

Covenant and provisions of the U .  s. Constitution , l aws and 

treaties appl icable under the Covenant . The Restatements may not 

be applied as the " rules of decis ion" if any of these sources are 

applicable . 

In my opinion , Article I ,  S ection 2 o f  the NMI Constitution 
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provides a. defense to defamation . 5 S ince that provision is 

app l i cab l e , there is no need to apply the Restatements or any law 

adopted through section 501 of the Covenant . 

The U . S .  Supreme Court has dealt with the i s sue o f  whether the 

First Amendment �o the u.s. Constitution protects the press against 

l iabil ity for publ ishing information acquired from government 

records and speci f ically court r-ecords . The analyses in those 

cases·are instructive and useful in analyzing the issues presented 

in this case . The provisions o f  Amendment I to the U.S. 

Constitution are s imilar to the provis ions o f  section 2 ,  article I 

o f  the NMI Constitution . 

The Supreme Court has held that the u . s .  Constitution 

precludes states from imposing civil l iabil ity against the press 

based upon the publ ication of truthful information conta ined in 

o fficial court records open to·publc inspection . Cox Broadcasting 

Corp . v .  Cohn , 420  u.-s. 4 6 9 , 4 3  L . Ed .  2d  3 28; 9 5  s . ct .  102 9 ( 19 7 5 ) . 

The u . s .  Supreme Court had earl ier held that in order for a 

press to be l iable for defamation , there has to be a showing of 

some fault on the part of the press . Gertz v .  Robert Welch, Inc , 

4 18 U . S .  3 2 3 ,  4 1  L . Ed .  789 , 94  S . Ct .  2 9 9 7  ( 19 7 4 ) . Such principle 

i s  followed and reiterated in a subs�quent case having factual 

s ettings closely akin to the case at hand . In Time, Inc . v .  

Firestone , 4 2 4  U . S .  4 4 8 ,  47  L . Ed .  2d  154 , 9 6  S . Ct .  9 58 ( 19 7 6 )  '· the 

5 "No law shal l  be made respecting an establishment of 
relig ion , or prohibiting the free exercise thereof ,  or abridging 
the freedom of speech , or o f  the pres s ,  or the right o f  the people 
peacably to assembl e  and to petition the government for a redress 
o f  gri evances . "  
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u.s. S�preme Court held that in an action against the press for 

defamation based on the publ ication of information acquired from 

court records , the press is protected by the First Amendment , and 

there is no l iabi l ity ,  unless there is a demonstration o f  some 

fault on the part o f  the press . 

Applying the same analys i s  to the case at hand, I find that 

based on the undisputed facts be fore the trial court , there is 

simply no fault on the part of the defendants when they publ ished 

the information that was untrue with respect to the plaint i f f . The 

defendants published precisely what the court records stated . The 

record was truthful and was open to the publ ic . 

The suggestion by plaint i f f  that the court should require the 

defendants to state the address of the person reported to have been 

convicted is not practical . It wi l l. not solve a situation where 

two or more people have the same name and l ive in the same v i l l age . 

For instance , this Court takes j udicial notice o f  the fact that in 

the Fina S isu area on Saipan , there l ive five Ramon Vil lagomez. 

Two o f  them have middle initials " C" and two of them with the 

middle initial "G" . 6 

6 Of the five Ramon Vil l agomez ' four carry the same general 
family name or "better known a s "  ident i fication . Within the 
family , there is a way to identi fy which Ramon Vill agomez is b eing 
discussed . However ,  outside of the family,  the giving of the name , 
address , and family name or ''better known a s "  ident i fication would 
not be helpful . 
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HILLBLOM , Special Judge , Concurring : 

I would affirm the decision o f  the lower court . For the 

reasons that fol low , I concur with the opinion o f  Justice 

Vil lagomez in his appl ication of 7 CMC § 340 17 to this cas e .  I 

also agree with the procedural and factual background statement and 

the standard of review in the concurring opinion o f  the · Chief 

Justice . The issues as I see them are as follows: 

I. ISSUES 

1. Was the trial court correct in concluding that 7 CMC § 

3 4 0 1  and § 558  of  the Restatement (Secnnd) of Torts ( hereina fter-

"Restatement" ) created a cause of action for defamat ion in the 

Northern Mariana Isl ands (NMI ) . 

2 .  Was the trial court correct in rul ing that 7 CHC § 3 4 0 1  and 

Restatclment § 6 1 1  provided a defense to the cause o f  action of 

defamation . 

( i )  Does the First Amendment o f  the United States 

Constitution apply of its own force as "written law" controll ing on 

the Government of the Northern Mariana Islands in the appl ication 

7 " In all proceedings , the rules o f  the common law ,  as 
expressed in the Restatement of Law approved by the American Law 
Institute and , to the extent no so expressed s (si c )  generally 
understood and appl ied in the United States , sha l l  be the rules of 
decis ion in the courts o-f the Commonwealth , in the absence of 
written or local customary law to the contrary ; provided , that no 
person sha l l  be subj ect to criminal prosecution except under the 
written law of the Commonwealth . " 
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and interpretation o f  its defamation laws?8 

( ii )  I f  the First Amendment does not apply o f  it� own 

force to the Government of  the Northern Mariana I s lands , what is 

the scope and meaning of  section 5 0 1  of the Covenant?9 

-3 . Should the decision of  the Superior Court be sustained? 

II. ru'tALYSIS 

A. Tbe court below properly concluded that 7 CMC § 3401 and 
§SSS of the Restatement create a cause of action for 
defamation in the Northern Hariana Islands. 

The Court belo� based its decision on the appl ication of  7 CMC 

§ 3 4 0 1  and the resulting incorporation of  the Restatement as  the l aw 

creating a cause o f  action for defamation. We must decide whether· 

the trial court properly appl ied 7 CMC § 3 4 01 .  

7 CMC § 3 4D1 i s  based on 1 TTC 103 , which states : 

8 Thi s  case a l so involves section 2 of the NMI Constitution 
as discussed in the opinion of Justice Villagomez. However , since 
section 5 0 1  of the Covenant and Constitution came into effect on 
the same day , January 9 ,  1978,  ( See , Pr�s . Procl amation 4 534 both 
approved by People of the NMI and the United States) I view both as 
having the same meaning . 

9 The Covenant to _establ ish a Commonwealth of  the Northern 
Mariana Islands in Pol itical Union with the United States of  
America is a sel f-executing agreement between the people of the 
Northern Mariana Islands and the United State s . The Agreement was 
negotiated by a representative of the President and the Northern 
Mariana I slands Pol itical Status Commission . The Agreement was 
approved by the people of the Northern Mariana I slands in a 
plebiscite . Congres s  approved the Agreement in House Joint 
Resolution 5 4 9 , cod i fied -as Publ ic Law 9 4-241 . S ee general ly ,  
McKibben , The Pol itical Relationship Between the United States and 
Pacific islands Entities : The Path to Sel f-Government in the 
Northern Mariana Islands , Palau , and·Guam , 3 1  Harv . I n . Law J .  2 57 . 
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" The rule s  of  common law as  expressed in the Restatement 
of Law approved by the American Law Institute and , to the 
extent not so expressed , as general ly understood a nd 
appl ied in the United States , shall be the rules o f  
dec i sion i n  the .Courts 

·
o f  the Trust Terri tory in 

applicable cases , in absence of  written l aw applicable 
under section 101 o f  this Chapter " 

1 TTC 1 0 3  became appl icable in the NMI pursuant to section 505  

o f  the Covenant and the Commonwealth Constitution Schedule on 

Tran s i  t iona! Hatters, section 2.10 The primary law· existing on the 

effect ive date o f  the Constitution was the la'.v· o f  the Trust 

Territory which would, under tha foregoing provis ions continue to 

be appl icable until changed by the NMI Government. The Analys is of 

the Constitut ion, at page 1 9 4 , states: 

"This section provides that laws in force in the Northern 
Mariana I slands on the day preceding the e f fective date 
of the Constitution that are consistent with the 
Constitution and the Covenant continue in force unt il 
they expire or are amended or repealed. This section 
r!oes not purport to cover laws beyond the reach of 
Commonwealth authority such as the Trus.teeship Agreement , 
United States l aws or Secretarial Orders . 

The laws that continue in effect under thi s  section 
include the Trust Territory Code , the Mar iana I s lands 
District Code , and any ordinances and other rules enacted 
by municipal councils on Rota , Saipan and Tinian." 

The purpose of  1 TTC 1 0 3  was not to make laws o f  a foreign 

j urisdiction applicable as a substitute for laws of the Trust 

Territory but , rnther , to provide substantive l aw absent "written 

10 Section 2 provides that 11 ( 1] laws in force in the Northern 
Mariana I s l ands on the day preceding the effective date of the 
Constitution that are consistent with the Constitution and the 
Covenant sha l l  continue in force unti l  they expire o r  are amended 
or repealed . 11 

247 



la•.v" covering the given subj ect . 

1 TTC 1 0 3  adopts the law found in the Restatement . The 

adoption of  the Trust Territory Code § 10 3  i s  an adoption o f  a 

speci fic statute. 1 1 However , the Trust Territory Code section 103 

does not expressly adopt a speci fic statute but adopts the 

Restatement in its entirety: Here , a body of law rather than 

speci fic laws12 are made applicable by re ference . When a court is 

called upon to apply and pick and choose from such a large body of  

l a�vs it  in fact legislates, a funct ion which is traditionally 

reserved to the people or the. legislature . Thus , I believe we 

should construe such statutes narrowly. I would construe 7 CMC § 

3401 as applying if  the court determines there is no "written law" 

in the Northern Mariana Islands applying to the subj ect matter of 

the case and controversy at issue . This ruling would not prohibit 

the court from looking to the law of other j urisdictions in the 

process of interpreting "written law" but the court could not apply 

as substantive law 7 CMC § 3 4 0 1  where "written law� exists . 

The trial court concluded there was no written law creating a 

cause of action for defamation and no written law providing 

1 1  When a specific statute or law o f  another j urisaiction i s  
adopted b y  the Northern Marianas and the reference is express and 
specific in that it refers to one or more named provisions of  
another act or to one or more named acts , its construction and 
application is as straight forward as applying an act o f  the 
Northern Marianas Legislature . 

1 2 The Covenant itself has a substam:ial body o f  law by 
reference . See sections 4 0 1 , 4 0 2 ( b ) , 4 0 3 ( c ) , 4 0 3 ( a ) , 4 0 3 ( b ) , 5 0 1 , 
502 , 5 0 3 , 5 0 5 , 5 0 6 , 6 0 1 , and 6 0 6 . 
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defenses to defamation . We independently researched and found that 

7 CMC § 2 41i , Covenant section 5 0 1 , the First Amendment to the 

United States Constitution , the Constitution of the Commonwealth of  

the Northern Mariana I s l ands , Article I ,  sections 2 and 1 013 all 

deal with "written defamation or defenses to defamation . "  However , 

none of  the above provisions expressly creates a cause of  action 

for defamation . Thus , the court below correctly looked to the 

Restatement and was correct in concluding that the Restatement 

created a cause of action for defamation. The court below found a 

cause o f  action by looking to section 558 of  the Restatement. 

However , it is not section 5 5 8  alone but the sect ions 5 5 8  through 

5 8 1A in the Restatement deal ing with de famation which creates and 

defines the cause of action. The particular section of  the 

Restatement appl icable depends on the part icular circumstances of  

the case. Although Restatement section 558 generally lays out the 

elemer1ts o f  a cause of  action for defamation ,·  it does not define 

those elements. Definitions are found in other sections of the 

Restatement ( see , e.g. section 5 8 0 B ) . Thus , the issue arises of 

what is to be done when "written l aw" exists concerning some of the 

13 The existence of  a cause o f  action for defamation is 
acknowledged in the Analysi s  of  Article I ,  section 2 of the 
Commonwealth Constitution : 

This provision does not a f fect the ava ilabil ity of  a 
cause of  action for s lander where the speech is false , 
inj urious to reputation and meets the other l egal 
requirements. 

Analysis o f  the Constitution of  the Commonwealth o f  the Northern 
Mariana Islands , pg . 5. 
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e�ements o f  a cause o f  action or defense to a cause o f  action but 

not others . In this instance , the Restatement would apply to those 

elements not otherwise addressed by "written l aw . " For these 

latter elements , the written l aw would apply .  Therefore , the court 

may only apply the Restatement as substantive law on a particular 

element of a cause of action where there is no "written l�w" on 

that element or issue unless the court finds such appl ication o f  

"�.;ritten l aw" would lead t o  a resul t  totally incons istent with 

basic cause of  action itself or would lead to an absurd �esult . 

Taking this rule and applying to this case , I will  deal with the 

court's appl ication of section 61i o f  the Restatement. 

B. The court below erred in finding that section 611 of tha 
Restatement provides a defense for defendant herein since 
there exis ts, under the lar..rs o f  the Commonwealth, wri t ten 
law establi shing defenses to defamation actions. Tha 
applicable written law is Covenant section 501 and i t s  
i ncorporation o f  the First Amendment t o  the Uni ted states 
Consti tution . 

(i) Does the First Amendment to t!le 
United states Constitution apply of i t s  own 
force to govern the Government of the Northern 
Mariana I slands in the application and 
interpretation of its defamation laws . 

To determine whether the First Amendment of the United States 

Constitution is a "written l aw" within the meaning of 7 CMC· § 3 401 , 

we must determine the applicabi l ity o f  the First Amendment to the 

Government o f  the Northern Mariana Islands . 

We begin the inquiry- by looking to the Consti·tution itsel f .  

The First Amendment states that Congress shal l  not abridge freedom 

of speech . The Supreme Court has held that the first ten 
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Amendments to the United States Constitution do-not vest rights in 

individuals against all governments but only the United, States 

Government . Mr . Justice Marshall in Barron v .  The Mayor and City 

Counci l  o f  Baltimore , 8 L . Ed .  6 7 2 , 6 7 4 - ,  3 2  u.s. 2 4 3  {183 3 ) ,  held 

that protections against the state governments were left to the 

peop l e  of each of the states and that each state was free to 

fashion their own bil l of rights . If  the first Ten Amendr.tents 

including the First Amendment inherentl y ,  or of their own force , 

apply only to the Government of the Uni ted States , then i s  there 

any other provision of the Constitut ion that makes them appl icable 

to the governments other than the United States? The most obvious 

is the Fourteenth Amendment. The First Amendment has been applied 

to the states via the Fourteenth Amendment. Cantwell v .  

Connecticut , 3 10 U . S. 2 9 6  ( 19 40) . The issue now becomes whether 

the Government of the Northern Mariana Islands i s  a state within 

the mer:.ning of the Fourteenth Amendment to the United States 

Constitution . This inquiry requires analysis o f  the relationship 

between· the Northern Mariana Islands and the United States . 

We begin with the most obvious : cit i z ens and res idents o f  the 

Northern Mariana Islands , unl ike cit i z ens o f  several states do not 

vote for nor are they represented by members in the United S tates 

Hous e  of Representatives or S enate . The Northern Mariana Islands 

did not enter into a pol itical union with the United States on 

" equal footing1114 with any state . 15 I conclude that the Northern 

14 Equal footing is a constitutional requirement o f  admission 
to the Union . See Mumford v . Wardwell , 7 3  u.s. 4 2 3  18 L . Ed .  7 5 6 . 
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Mariana Islands is not a State within the meaning of the Fourteenth 

Amendment . 16 However , that conclusion i s  not the end o f  the 

inquiry . 

As shown above , the Government o f  the Northern Mariana I s l ands 

is not the federal government and is not a state government . 

However , the issue arises as to whether the Northern Marianas i s  an 

instrumental ity of either of the foregoing governments . The United 

States Constitut ion has been made appl icable to instrumental ities 

of  both the Federa l and state Government . 17 To determine i f  the 

Northern Mariana Government is such an instrumentality , we must 

analyze the extent of authority retained by the Northern Marianas 

pursUant to section 103 of the Covenant . Does the federal 

government have suf ficient authority to control the internal 

affairs of the Northern Mariana I s l ands to characteri ze the 

Commonwealth as an instrumental ity . 18 

15 As will be shown below,  express provisions of  the Covenant 
demonstrate that the Northern Mariana I slands cannot be viewed as 
a state or identical to a state . See Covenant , Article I I ,  
sections 5 0 1  and 8 0 5  for example . 

16 See a l so cases involving Indian Tribe Governments ,  Santa 
Clara Pueblo v .  Martinez , 3 4 6  U . S .  4 9  {197 8 ) , Board of  Commiss ioner 
v .  Seber , 3 18 U . S .  7 0 5  ( 194 3 ) , Native American Church o f  North 
America v .  Navajo Tribal Council , 2 7 2  F . 2d 13 1 (lOth Ci� . 1 9 5 9 ) . 

17 See Baldwin v .  New York , 3 9 9  u . s .  6 6  ( 197 0 ) , Burton v .  
Wi lmington Parking Authority , 3 6 5  U . S .  7 15 ( 19 6 1 ) , Duncan v .  
Louis iana , 3 9 1  u . s .  1 4 5  ( 19 6 8 ) . 

1 8 I f  Congress had plenary power , the NMI would clearly b e  an 
instrumental ity . See Naira inaas v .  Sanchez , 1 9 9 0  U . S . W . L . 4 8 2 7 2  
(U . S . ) and 8 5 8  F . 2 a t  13 6 1 ,  Fn . 1 .  

252 



For a historical perspective of the political union between 

the NMI and the United States , we refer to the Final Report of the 

Northern Mariana Islands Commission on Federal Laws to the Congress 

of the United States , pages 1-12 . 19 

The Northern Mariana I slands was part of  a Class c mandate to 

Japan before World War I I  as a result of Japan's victory over 

Germany in 1 9 14 . 20 The United States defeated Japan in World War 

II and occupied the Northern Mariana Islands. 

I n  1945 , the United States entered into the United Na�ions 

Charter , a treaty approved by the Senate of the United States . In 

that treaty , 16 of 1 0 5  articles deal with trusteeships . The 

Northern Mariana I slands became part of  a United Nations 

Trusteeship under Article 83 of the U . N.Charter . Strategic 

trusteeships were under the auspicious of the Security Council 

where the United States had a veto rather than the General Assembly 

in which it did not . 

The United States , by conquering Japan rather than the 

Northern l-fariana Islands , inherited only what Japan had , a trust --

19 The Federal Laws Commission is a commiss ion authorized by 
the Covenant whose members are appointed by the Pres ident of  the 
United States . That Commission is to make " recommendations to the 
United States Congress as  to which laws of  the United States not 
applicable to the Northern Mariana I slands should be made 
applicable and to what extent and in what manner , and which 
applicable laws should be made inapplicable and to what extent and 
what manner. " Covenant , section 5 04 . 

20 I n  19 19 the League of  Nations gave the Class c Mandate to 
Japan . See League of  Nations Covenant , art . 2 2 ; Comment , 
Internat ional Law and Dependent Territories: The Case for 
Micronesia , 5 0  Temp . LQ .  5 8 , 7 0 -7 1 .  
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not sovereignty by conquest . Even if  the United States had 

"conquered" the people o f  the Northern Mariana Islands . ,  it 

rel inquished that " spoil o f  •.Yar" by entering into an agreement with 

the Security Council of  the United Nations . That agreement took 

the form of an executive agreement with the approval of both houses 

of Congress , 21 was approved by the United Nations Security Council 

and entered into by the United Nations Treaty Service . 22 This 

Agreement requ ired the United states , as Administering Authority of 

the United Nations Trusteeship, " to promote self-government or 

independence" - thereby following the requirements of the United 

Nations Charter . Since neither the United States nor the United 

Nations could unilaterally modi fy the Charter or the Trusteeship 

Agreement , this requirement of self-government or independence 

mus t ,  of necessity ,  guide the interpretations of future documents 

and the present pol itical union between the Northern Hariana 

21 Exec . Order No . 9 875 , 3 C . F . R .  6 5 8  {1947) ; H . R . J .  Res . 233 , 
passed on July 18 , 1 9 47 as P . L. 2 0 4 , 8 0  Cong . , 1st Sess . This 
agreement was entered to carry out the United Nations Charter , a 
treaty rati fied by the United States Senate pursuant to Art . i Sec .  
8 Cl. 1 8  o f  the Constitution ( the "N�cessary and Proper" Clause ) . 
See also , Juda v .  United States : 

The United States had not administered the Trust 
Territory under the authority conferred in Article IV , 
section 3 ,  concerning regulation by Congress of  
territories or other property belonging to the United 
States . 6 Cl . Ct .  4 4 1 ,  4 5 6  ( 19 8 5 ) . 

22 Trusteeship Agreement for the Former Japanese Mandated 
Islands , approved by the U . N .  Security Council , April 2 ,  194 7 , and 
by the United States , July 18 , 1947 , 6 1  Stat . 3 3 0 1 ,  T . I . A . S .  See 
also State Department Bul letin , No. 13 5 .  
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Islands and the United states. 23 See general ly Sutherland 

Stat . Const . ,  section 51 . 0 , 5 1 . 0 2  ( 4th ed . )  

section 5 1 . 0 2  at page 4 5 4 , we find : 

In particulars , �n 

Unless the context indicates otherNise , words or phrases 
in a provision that were used in a prior act pertaining 
to the same subj ect matter will be construed in the same 
sense, 

Without the Charter and the Trusteeship Agreement ' s  requirement of 

" sel f-governmant or independence" , the fears expressed by �1r. 

Justice Harlan in his dissenting opinion in Hawa ii v .  Mankichi , 1 9 0  

u.s. 1 9 7 , 2 4 0  9 19 03 )  would have been rea l i z ed: 

If the principles now announced should become firmly 
established , the time may not be far distant when , under 
the exaction of trade and commerce , and to gratify an 
ambition to become the dominant pol itical power in a l l  
the earth , the United States w i l l  acqui re territories in 
every direction , which are inhab ited by human beings , 
over �-1hich territories , to be .cal l ed ' dependencies 1 or 
1 outlying possess ions , 1 we will exercise ab·solute 
dominion , and those inhabitants will be regarded as 
•subj ects • or dependent peoples , •  to be control le1 as 
Congress may see fit , not as the Constitution requires , 
nor as the people governed may wi sh. This will be 
engrafted upon our republ ican institutions , control l ed by 
the supreme l aw of a written constitution , a colonial 
system entirety foreign to the genius of our Government 
and adherent to the principles that underl ie and pervade 
the constitution. � 

Under the authority of the United Nations , the Marianans began 

23 See Concurring Opinion in CNMI v .  Bordallo , No 9 0 - 0 0 3 , (NMI 
June 9 ,  1990 ) .  

24 This i s  the very evil that the Charter and Trusteeship were 
intended to el iminate and avoid . 
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discuss ions to create a pol itical Union with the United States 

consi stent with the United Nations Charter and Trusteeship . 25 

After concluding negotiations with a representative o f  the 

Pres ident of the United States , the Covenant was presented to the 

people of the Northern Mariana Islands . 

A plain reading of the Covenant reveals one basic theme , the 

reservation of 11 sel f-government11 in the people of the Northern 

Mariana Islands . A plain reading the United Nations Charter and 

Trusteeship demonstrates but one overriding purpose : to promote 

" sel f-government" and avoid 11colonies11 • 26 

Section 1 0 1  creates a political union and the definit ion and 

terms of that pol it ical union are s et forth in the following ten 

25 See Section bv Section Analvs is of the Covenant to 
Establ ish a Commonwealth of the Northern Mariana Islands o f  the 
Marianas Pol itical Status Commission , February 15 , 1975 , at page 3 . 

. . . . the first clause notes that under the Charter of the 
United Nations and under the Trusteeship Agreement 
itsel f ,  the people of the Northern Marianas are 
guaranteed the right freely to express their wishes for 
self-government or independence ( Colonial status was not 
an alternative ) the third clause emphas izes that the 
people of the Northern Marianas and the peDple of the 
United States share the goals and values found in the 
American system of government based on the principles o f  
government by consent , indivi dual freedom and democracy . 

• • . .  the clause then states the essential purposes 9f the 
Covenant : ' to establish a self-governing Commonwealth for 
the Northern Mariana Islands within the American 
pol itical system and to def i ne the relationship 
neither s ide will be able to alter it in any fundamental 
respect without the consent o f  the other . 

26 See the Pol itical Rel ationship Between the United States 
and the Pacific Island Entities , the Path to Self Government in the 
Northern Mariana I sl ands , Palau , and Guam : supra . 

256 



Articles . The basic terms are in sections 1 0 2 , 1 0 3 , and 1 0 4 . 

These three sections provide guidelines that help define the union . 

Section 1 0 2  provides that the Covenant and the laws incorporated by 

reference therein are th'e " supreme" law o f  the relationship between 

the Northern Mariana Islands and the United States . Section 103  

bas ically reserves to the People of  the Northern Mariana Islands 

the right on " self-government" while section 1 0 4  grants to the 

United States control over foreign affairs and defense .  The 

rema inder o f  the covenant , with a fevl exceptions /7 carries out 

this theme . Nowhere is the breadth of  this reserved right of 

" self-government" more apparent than in section 5 0 1 .  This section 

incorporates by reference certain parts of the United States 

Constitution applicable to the Government of the Northern Mariana 

Islands , then provides that : 

"Other provisions of  or amendments to the Constitution of  
the United States , which do not apply of their own force 
within the Northern Mariana I slands will be applicctble 
only with the approval of the Government of the Northern 
Mariana Islands and of the Government of the United 
States . "  

Section 103 , when read in conj unction with section 5 0 1 ,  

demonstrates the unique political relationship created by the 

Covenant . The Northern Mariana I slands is the only participant in 

a political union with the United States which has to consent to 

27 See Section 2 of Amendments 1 3 , 15 , 19 , and 2 6  of  the 
United States Constitution incorporated by reference in section 5 0 1  
o f  the Covenant . See also Covenant sections 5 0 2 ( b ) , 5 0 3 , 6 0 4 , and 
6 0 6 ( b )  for other examples .  
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appl ication or incorporation of  provisions and amendments to the 

United States Constitution before they become effective . 28 In 

contrast , the state and federal governments are bound by amendments 

the minute they become effective . 29 If  the Northern Mariana 

Islands were a state under the Fourteenth Amendment , this important 

fundamental provision would clearly be inva l id . 

Another example of the unique Covenant relat ionship is  the 

manner in which the Northern Marianas Senate is elected . Unlike 

the states , the NNI elects a Senate which is not based upon the 

fundamental right of one man one vote . Such an e l ection scheme in 

a s tate would be unconstitutional . See Reynolds v .  Sims , 3 7 7  u . s .  

5 3 3 .- The fact that such an electoral scheme can exist in the NNI 

demonstrates the reservation of " se l f-government" over local and 

internal a ffairs in the people o f  the NMI without federal 

interference . 

The right of  "sel f-government" free from federal interference 

precludes the Northern Mariana Islands from being considered an 

28 The fact that the highest and most basic o f  a l l  l aws , the 
U . S .  Const itution , must be consented to before being incorporated 
by reference or made directly applicable to the NMI supports the 
conclusion that " lesser" l aws such as federal statutes and 
regulations infringing on " sel f-government" a l so requires consent 
by the people themselves or their e lected representatives before 
being e ffective . The mechanism for consenting or resolving 
differences is Covenant section 902 . 

29 It should be noted that states have two voices in approving 
Constitutional amendments other than by convention . First , their 
elected house and senate members vot·e on the amendment and then the 
state legislatures ratify them . The people of the Northern Mariana 
Islands have no vote in the United States House or S enate , nor does 
their l egislature " ratify" Constitutional amendments .  
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instrumental ity of  the Federal Government . 30 That the people of  

the Northern Mariana Islands never granted the United S tates any 

authority31 with respect to internal sel f-government makes this 

pol itical union unique . Sel f-government over internal matters was 

retained by the people of the Commonwealth and not granted the 

United S tates as o f  1 9 7 8 , the effective date of section 1 0 3 . The 

pol itical union and any permanent authority of the United St'ates 

under section 1 0 1  and 104 came in 1 9 8 6 . 32 The United S tates was 

granted only what the people of  the Northern Ha'riana did not 
. 

retai n . 

The concept o f  self-government has been criticized because the 

Covenant lacks a precise definition of  that term . Ho•t�ever,  the 

lack of a definition should not be grounds for ignoring the intent 

and purpose o f  the Covenant to create a sel f-governing Commonwealth 

30 The Government of the Northern f.Iariana I slands is  not the 
FederaL Government or a state government and is  not an 
instrumental ity o f  either ; thus no provis ion o f  the Constitution 
would be appl icable ·to the Government o f  the Northern Mariana 
Islands "of its own force . "  The Const itution in its fundamental 
respects would , however , be applicable to all  federal o fficials and 
federal action in the Northern Mariana Islands " o f  its o•t�n force . "  
Where the Government o f  the Northern Mariana Isl ands is acting on 
behal f  of the United States Government in carrying out Federal 
Programs , an issue of  being an instrumental ity arises regarding 
that particular conduct . 

31 As noted earl ier , certain laws o f  the United States have 
been incorporated by reference by the Covenant and been adopted by 
the people of  the Northern Mariana Isl ands . 

32 See Pol itical Relationship Between the United States and 
Pacific Island Entities : The Path to S e l f-Government in the 
Northern Mariana Islands , 3 1  Har . ILJ 2 57 , 2 7 6 , supra . 
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in political union with the United States , as  required by the 

United Nations Charter and agreements made thereunder . 33 What of  

the definition of  due process , freedom o f  speech or rel igion? 

Courts have found ways to provide definitions of  these terms . 

11Sel f-government11 is no different . I have noted that the Covenant 

in section 104  tel l s  us that matters involving foreign affairs and 

defense are not matters involving s e l f-government . What then is 

self�government? Or said another way , what authority did the 

people reserve and not grant to the United States? 

The analys is begins by noting that s ection 103 reserves to the 

33 See Sutherland , Stat . Canst . ,  section 4 5 . 10 : d  ( although the 
Covenant is an agreement and not technically a statute , we can be 
guided by basic principles of statutory construction ) .  

The determination of  a case at common law depends not 
only upon the decision in a prior case but upon the whol e  
pattern or previous decisions . . . .  A practitioner is 
seldom willing to base his entire case on one prior 
dec ision . He usually cons iders the position of  that 
decision as part of the whol e  pattern of decisions in the 
c'ase-law field . 

A s imilar approach is uti l i z ed in the field of  statutes .  
The common view is that : it seems scarcely 
appropriate to apply the term ; law ,  to that 
which was one thing yesterday , another today , 
and still another tomorrow . . . .  

. . .  (A ) n examination of all  legislat ion in a particular 
field is necessary for a ful l appreciation o t  any 
speci fic enactment . This consideration must be more 
inclus ive than the l iteral inquire o f  in pari materia ; it 
must probe basic pol icy and the pattern and development 
of the means and procedures used to activate that pol icy . 
An inquiry of  this character can disclose a l egislative 
common law of surpris ing consistency and continuity . It 
not only may give meaning to the 11l egis lative intent11 o f  
a particular statute but can a l s o  pave the way for 
constructive j udicial use of  legislative as  wel l  as case 
law precedents . 
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people ( not the government ) of  the Northern Mariana I s l ands the 

right o f  " self-government " . The people govern themselves chiefly 

by exerci sing their voting rights . Accordingly , I conclude that 

" se l f-government" and the right to vote go in hand-in-hand . The 

United States Supreme Court has provided a definition of the right 

to vote which can also serve as a starting point for the definition 

of the right of " se l f-government . "  Justice Warren in Kramer v .  

Union Free School Distr ict No . 1 5 ,  3 9 5  U . S .  621 ( 19 6 9 )  fotind that 

the plaintiff ' s  right to vote wa s infringed because he wa� not 

al lowed to participate in an e lection that involved matters he was 

substantially interested in and which substantially a ffected him .  

I ,  therefore , define self-government a s  the right t o  vote on 

matters in which NMI voters are substantially interested and which 

substantially affect them . S ince NMI voters do not partic ipate in 

Federal elections , sel f-government must confer legislative 

author.tty in the persons they do vote for , the NMI Goven�ment . 

In  l ight of the Covenant ' s  grant to the United States of 

authority over foreign affairs and defense in section 1 0 4 , I find 

that section 103  reserved to the people of the Northern Mariana 

Islands authority over a l l  internal matters in which the 

inhabitants are substantially interested and which substantially 

affects them , so long as  it does not primarily involve foreign 

affairs or defense . 34 I further find that s ince the United States 

34 The Covenant has a few specific exceptions to this rule . 
The Covenant also allows Congress to make appl icable :  

( a )  except as  otherwise provided in section 5 0 6 ,  
the immigration and natural i z at ion laws of  the United 
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has no authority over matters of  " self-government" as defined , I 

conclude that the Government of  the Northern Mar iana Islands i s  not 

an instrumentality of or substantially control led by the Government 

of the United States . The First Amendment does not apply o f  its 

own force to the Government of the Northern Mariana Islands . 

Independent grounds exist to preserve the right o f  " self-

government" to  the people of the Northern Mariana I slands 

precluding NMI from being an instrumental ity . The right o f  " self-

government , "  def ined as the right to  elect those persons who 

govern , is so fundamental that it constitutes a preemptory norm o f  

international law or jus cogens from which no derogation is 

permitted whether by treaty or domestic legislation . See 

generally , Committee of u . s .  Citiz ens in Nicaragua v .  Reagan , 8 59 

F . 2d 9 2 9 , 9 3 9 ,  9 4 0  ( D . C . Cir . 198 8 ) . See also , Jus Cogens : 

Compell ing the Law of  Human Rights , 12 Hastings Int ' l  and 

Comparative Law Review , 4 1 1  ( 19 8 9 ) . The appl ication o f  the 

doctrine of jus cogen to protect the right of " sel f-government" is 

particularly appropriate in the CNMI . As part o f  the Trusteeship , 

States ; 

( b )  except as otherwise provided in subsection ( b )  
o f  section 5 0 2 , the coastwise laws o f  the United States 
and any prohibition in the l aws of  the United States 
against foreign vessels landing fish or unfinished fish 
products in the United States ; and 

( c )  the minimum wage provisions o f  section 6 ,  Act 
of June 2 5 ,  19 3 8 ,  52 -stat . 1062 , as amended . 

See also , Covenant section 5 0 1  incorporated by reference , the 1 3th , 
15th , 19th , and 2 6th amendments legislative power .  
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the NMI was a f forded a l l  the fundamental freedoms adopted by the 

United Nations including Article 7 ( equa l  protection )  and Articl e 

2 1  ( the right to part icipate in government through freely chosen 

representative s )  of The International Bill of Human Rights and the 

United Nations Charter . The Universal Dec laration of  Human Rights , 

Dec . 10,  1948,  G . A .  Res . 2 17A ( II I ) , U . N .  Doc . A/810 at 7 1  ( 19 4 8 ) . 

Article 7 and Article 2 1  are preemptory norms o f  internat ional la�v-

and the appl ication of  federal la�tl in derogat ion of  11 sel f-

government" would violate such peremp tory norms . 

Therefore_ , in the present case , the NMI being ne ither the 

Federal nor State government and not being an instrumental ity o f  

either , the First Amendment to the United States Constitution is 

not "written l aw" within the meaning of 7 CHC § 3 4 0 1 . 

I am aware that this conclus ion is at odds with the reasoning 

of  United States of  America v .  Juan M .  Sablan , No . 89-0 0 0 8  ( D . NlH 

1989 ) . In that case , the court observed : 

covenant section 1 0 535 expl icitly provides that the 

35 The Court in Sablan fai l s  to understand the role and 
purpose of section 105 o f  the Covenant . The role of this section 
is to provide the " power" to legislate in l ight of  the fact that 
section 501 did not make appl icable the Necessary and Proper 
Clause , the Territorial Clause , or the Interstate Commerce Clause , 
( the primary provisions which authori z e  Congress to enact 

( fn . 3 5 con ' t )  

legislation . The Covenant , however , does incorporate the l imiteQ 
legislative powers to carry out the 1 3 th . 15th . 19th . and. 2 6th 
Amendments as section 2 of those amendments are incorporated by 
reference ) .  Section 105 authori zes Congress to legislate in the 
Northern Mariana Islands to carry out its rights and obl igations 
under the Covenant . 
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' Un ited states may enter legis lation in accordance with 
its const itut ional processes which will be appl icable to 
the N·orthern Mariana Islands . 1 .The only ( emphas is added.) 
restriction on this right is that i f  such l egislation is 
not appl icable to the several states , the NMI • must be 
speci f ically named in the legisl at ion for it to become 
effective here . It was clearly intended by both 
governments in section 1 0 5  that everv ( emphasis in 
original ) l aw would apply to the Commonwealth if the l aw 
was appl icable I to the several states . II 

• • • •  All federal 
laws appl icable to the several states will automatical ly 
apply in the CID1I . Moreover ,  the u . s .  Congress can go 
further and make appl icable to the CNMI federal laws 
wh ich i t  cou ld not make appl icable to the several states . 
( Footnote added . )  

I f  the above were true the Covenant would become a treaty of  

cess ion . 36 Th is is the manner in which the United States obtained 

most of  its territories . I f  the Northern Mariana Islands was 

intended to be such a territory , the Covenant would have but two 

operable provis ions ( sections 1 0 1  and 1 0 5 ) . The rest of  the 

document and the provisions therein would be rendered meaningless . 

The Necessary and Proper Clause o f  the United States 
Constitution provides a similar function as providing for 
legislative powers in carrying out the United States Constitution . 

Section 104 grants the United States authority over foreign 
af fairs and defense , sect ion 104 does not authoriz e  enacting 
l egislat ion . It is  section 1 0 5  which authorizes the United states 
to enact legislation to carry out its authority in section 1 04 or 
other provisions of the Covenant . 

36 In the Treaty of Peace ( Treaty of  Paris of  1 8 9 8 ) , 3 0  Stat . 
1754 ,  T . S .  No . 343 , Spa in ceded Puerto Rico and Guam to the U . S .  

The Virgin Islands were ceded to the U . S .  by the King of  
Denmark in the Treaty for Cession o f  Danish West Indies . Aug. 4 ,  
19 16 , 170 6 , T . S .  No . 3 6 9 . 

In the case of American Samoa , the island chiefs ceded the 
territory to the u . s .  in two separate documents , the Treaty of  
Cess ion of  Tutuilla and Aunuu , April 17 , 19 0 0 , and the Treaty o f  
the Cess ion of Manu • a  Isl ands , July 16 , 1 9 04 . 
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What would become of section 501 of  the Covenant which states 

" Other provis ions of or amendments to the Constitution of  the 

United States , which do not apply of their own force within the 

Northern Mariana Islands , will be applicable within the Northern 

Mariana I slands only with the approval of the Government of the 

Northern rlfarina Islands and the Government of the United States . "  

( Emphasis added . ) � 

I f  the Sablan decis ion is correct , why does the Covenant 

provide rights to the United States pursuant to Section 1 0 4 ?  Wha t  

i s  the role and purpose of section 502  and its phrase " and 

amendments thereto" if Congress already had that power pursuant to 

section 105?  Why the need for sectio� 5 0 3  giving the Congress the 

right to enact and make appl icable United States immigration laws? 

What purpose does section 6 0 4 ( a )  serve by granting Congress the 

powe r to levy excise taxes on goods manufactured , sold or used or 

services rendered in the Northern Mariana Islands serv� if  the 

Sablan interpretation of  section 1 0 5  is correct? If  section 105 is 

to be read as expansively as the Sablan court bel ieves there is 

only one s igni ficant section to the Covenant , section 105 . 

Obviously , the drafters of the Covenant intended to g ive meaning to 

37 See Sutherland stat . Canst . ,  section 4 6 . 0 6 :  

" It is an e l ementary rule of  construction that effect 
must be given , if possible ,  to every word , clause and 
sentence of a statute . "  As statute should be construed 
so that effect is given to all  its provis ions , so that no 
part will be inoperative or superfluous , void or 
ins ignificant , and so that one section will not destroy 
another unless the provision is the result of obvious 
mistake or error . 
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the document in its entirety and the Covenant must be read and 

interpreted as a whole . 38 

The Sablan court rhetorically asks "What , then is to be made 

of the guarantee of ' sel f-government ' found in Covenant section 

1 0 3 ? 11 The answer given by the court seems to conclude this right 

is no more than a right to elect a meaningless government whose 

legislation another legislature ( the federal government) can 

inval idate or supplement ; and this is possible without giving the 

inhab itants of the NMI a vote for the . federal officers who would 

control the lives of NMI res idents . 39 The Sablan court views the 

38 The Sablan court reaches its result by ignoring the 
" statutory " history and purpose of the Covenant in carrying out the 
Charter and Trusteeship agreement ! The Sablan court ignores the 
plain meaning of  sections 103 and 1 0 4  reserving " sel f-government" 
and grant ing authority over foreign affairs and defense . To 
j ustify its pos ition , the Sablan court states that by vot ing for 
the Covenant , the people of the NMI rati fied the language of the 
Covenant as interpreted by the Sablan court . This j usti fication 
defies a reasonable interpretation of  what the peop l e  of the NMI 
bel ieved the covenant stated . After voting for " sel f-government" 
in section 1 03 , , what reasonable person would conclude that section 
S O l  language stating " o f  its own force" meant the United States had 
unfettered authority to l egislate in the NMI by virtue of  the 
Territorial Clause , article 4 ,  § 3 ,  clause 2 ?  Such authority is 
the anti-thesis of " sel f-government " and would constitute deception 
of the highest orde r .  

39 The idea that the unelected federal legislature could enact 
legisl ation which a ffects the day to day l ives of the inhabitants 
does violence to the United States Constitution as laid out in 
Kramer ( supra ) as a vio�ation of the right to vote . S ee Sutherland 
Stat . Const . ,  section 4 5 . 1 1 :  

As a corollary o f  favoring constitutional ity , the fact 
that one among a lternative constructions would involve 
serious constitutional difficulties is a reason to rej ect 
that interpretation in favor of another . It has even 
been said that " strained construction" is not only 
permissible , but des irabie ,  if it is the only 
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NMI as nothing more than a territory of  the United States , a view 

that has no historical basis , 40 no l egal basi s41 and no basis 

under the Covenant . 

I conclude the right of  " sel f-government" pursuant to the 

Covenant section 1 0 3  clearly estab l i shes that the Government of the 

Northern :Hariana I sl ands is not an instrumental ity of the federal 

government and as such the Constitution of the United States is not 

appl icable o f  its own force and is not "�vritten la�v" within the 

meaning of 7 CMC § 3 4 0 1 . 

construction that will save constitutional ity . 

40 The United Nations Charter and Trusteeship Agreements ( the 
predecessor treaties to the Covenant)  primary purpose was to avoid 
such a result . The only " h istory" for support ing the Sablan 
interpretation appears in the "approval "  process long a fter the 
Covenant was s igned . 

41 See Ngiraingas v .  Sanchez , 8 4 9  F . 2d 3 7 2  ( 19 8 9 )  at 3 7 5  fn . 
1 :  ( affirm in Ngiraingas v .  Sanchez ,  1 9 9 0  U . S . W . L . 4 8 2 7 2  (U . S . ) .  

Guam ' s  relationship with the United States Government 
distinguishes this case from Fleming v .  Department of  
Publ ic Sa fety , 8 3 7  F . 2d 4 0 1  ( 9 th Cir . 19 8 8 )  . . .  CNMI has 
a unique relationship with the United States ; the 
original Trusteeship Agreement obl igated the Un ited 
States to "promote the development o f  the inhabitants of  
the Trust Territory toward sel f-government or 
independence , "  see Trusteeship Agreement for the Former 
Japanese Mandated Islands , July 18 , 19 4 7 , art . 6 ,  section 
1 ,  61 Stat . 3 3 0 1 ,  T . I . A . S .  No . 16 6 5 , 8 U . N . T . S .  189 , 
quoted in Fleming ,  a t  4 0 3 . S igni ficantly , the "United 
States does not possess sovereignty over the Trust 
Territory" but merely " exercises powers of  
administration , l egislation and j urisdict ion . • .  pursuant 
to an agreement with the United Nations . "  ( citations ) 
Guam ' s  relationship �o the Uriited States is sovereign 
status ; unl ike CNMI , it " is subj ect to the plenary power 

o f  Congress and has no inherent right to 
govern itself . . . .  " ( Emphas i s  added . )  
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1 1 . I f  the First Amendment does not apply of its 
own force , as ·a restriction on the Government of the NMI , 
are the principles of that Ame.ndment incorporated. · - :by 
reference into section 501 of the Covenant ,  whi ch i s  a 
written law in the NMI , precluding the appli cation of the 
Restatement as a defense to defamation? 

Having found First Amendment does not apply of its own force 

to the Government of the Northern Hariana I s l ands , what is the 

function of Covenant section 5 0 1? S ection 5 0 1 ,  l ike 7 CHC § 3 4 0 1� 

incorporates into the law of the NMI the law of  another 

j urisdiction . I conclude section 5 0 1  incorporates by reference the 

tenns and principles of the �irst Amendment . Having concluded 

section 5 0 1  incorporates by reference the First Amendment , the 

remaining issue concerns whether j udicial interpretations by United 

States courts of that Amendment occurring subsequent to January 9 ,  

1 9 7 8  are to be fol lowed . Q or , said another way , are the 

interpretations given by the United States Courts binding on this 

Court? 

Covenant section 5 0 1  incorporates by reference the First 

Amendment of  the United States Constitution . The section further 

provides : 

Other provis ions of or amendments to the Constitution of 
the United States which do not apply of  their own ·force 

42 See Sutherland Stat . Const . section 5 1 . 0 - 8  at 5 1 6 : 

A statute of specific reference incorporates the 
provisions from the statutes referred to at the time of 
adoption without subsequent amendments . 

The same logic would 
Interpretations . 

follow 
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within tne Northern Mariana r s l ands , will be appl icable 
within the Northern Mariana Islands only with the 
approval of the Government of the Northern Mariana 
Islands and of the Government of the United States . 

The theme of section 5 0 1  i s  that the provis ions of  the 

Constitution made appl icable by section 5 0 1  were known and approved 

at the time the Covenant was voted on and any subs equent amendment 

or other change must be cons ented to by the Government of the 

Northern Mariana I s l ands . Th i s  is cons istent with the b a s i c  

purp o s e  of the Covenant wh ich i s  to c r e a t e  a pol i t i c a l  union 

pres e rv ing s e l f-government i n  the people of the Northern Mariana 

I slands . Is sel f-government better s e rved by the Fede.ra l  Courts 

determining the mean i ng of s e c t i o n  5 0 1 ' s  app l i c a t i o n  to the 

Northern Mariana I s l andB ,  or is s e l f-government better s e rved by 

having thi s  Court determine the mean i ng of s e c t ion 5 0 1 ? 43 S e l f -

government is d e f i ned above in the context o f  what l aws apply to 

the Nvrthern Mariana I s l ands . An ana lys i s  of the rol� of  this 

Court and its relationship with the federal courts i s  n e c e s s a ry to 

determine the appropriate forum f o r  decid i ng the app l i c a t i o n  of 

s ec t i o n  5 0 1  of the Covenant to th i s  ca s e . 

The federal courts are granted f in a l  authority over state 

courts because of the Supremacy Clause of the United States 

Constitution and the application of Art i c l e  I I I  of the United 

43 As noted earlier , the primary purpose of the Charter , 
Trusteeship Agreement and Covenant was to preserve sel f-government 
and avoid colonial ism . Therefore , the document must be construed 
to carry out this clear purpose . See Argosy Lim ited v .  Henn igan , 
4 0 4  FR . 2d 14 at 2 0  ( 19 68 ) . 
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states constitution . Article III  grants the supreme Court 

j urisdiction to decide a l l  " Cases" arising under this Constitution , 

( and ] the Laws of the United States . "  Ableman v .  Booth ,  16 L . Ed .  

169 ( 18 59 ) . 

Article III and the Supremacy Clause44 of the United states 

constitution ( including the provis ion " and the Judges ·in every 

states shal l  be bound thereby , " ) do not apply in the NMI and do not 

govern the relationship between the Northern Mariana Islands and 

the United States . see section 5 0 1 . These provisions grant the 

federal courts final authority over state courts . In  l ieu of the 

supremacy Claus e ,  Covenant section 1 0 2  provides : 

The relations bet•.veen the Northern Mariana Island and the 
united states wil l  be governed by this covenant which . 
together with those provisions of the Constitution , 
treaties and laws o f  the United States appl icable to the 
Northern Mariana Islands wil l  be the supreme l aw of the 
Northern Mariana Islands . 

'rhe Covenant 1 s " supremacy clause" does not contain the 

" j udicial supremacy" section of the U . s .  Constitutional 1 s supremacy 

44 The Supremacy Clause (Article VI ) of the united States 
Constitution is not made appl icable to the Northern Marianas . 

This Constitution , and the Laws o f  the United States 
which shall be made in Pursuance thereof ;  and all 
Treaties made , or which sha l l  be made , under the 
Authority of the United States , shall be the supreme Law 
of the Land ; and the judges in every State sha l l  be bound 
thereby , . . .  any Thing in the Constitution or Laws o f  any 
State to the Contrary notwithstanding . ( Emphasis added . )  
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clause . The un·ique relationship created by the Covenant , 45 whereby 

the people of the Northern Mariana Islands retained authority over, 

local and internal matters in se·ction 1 0 3  and granted the United 

states authority over foreign affairs and defense in section 104 

precludes e ither j udiciary from control l ing the other . 46 The 

Covenant l imits the l egislative powers of the United States to 

l egislation that does not violate 11 sel f-government . 1147 Covenant 

section 5 0 1  does not incorporate the Necessary and Proper Clause , 

Territorial Clause or the Interstate Commerce Clause of the Un�ted 

States Constitution . Those clauses are the primary constitutional 

powers authoriz ing Congress to legislate in states and territories . 

In l ieu of  incorporating by reference these powers48 found in the 

United States Constitution , the Covenant has section 105  which 

provides : 

45 one aspect of  this uniqueness is the lack of representation 
the people of the Northern Mariana Islands have in the federal 
decision making . The inhabitants of the Northern Mariana Islands 
have no vote in the executive or legislative branches of government 
which appoint and confirm members of the j udiciary . 

46 I f  d i f ferences in j udicial op1n1ons occur , the Covenant has 
section · 902 . These differences can be resolved pursuant to 
Covenant section 9 0 2 . 

47 See section 1 0 5  of  the Covenant . 

48 The Covenant does incorporate by reference the legislative 
power of congress to enforce the 1 3 th ,  15th , 19th , and 2 6th 
Amendments . Thus , in addition to the powers o f  section 105 to in 
effect pass any legislation necessary and proper to carry out the 
Covenant , Congress can pass legislation to carry out those 
enumerated Constitutional powers even if they otherwise involve 
matters of sel f-government . 
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The United States may enact legislation in accordance 
with its constitutional processes which will be 
appl icable to the Northern Mariana Islands • . •  In order 
to respect the right of sel f-government guaranteed. · by 
thi s  Covenant the United States agrees to l imit the 
exercise of that authority so that the fundamenta l  
provisions o f  this Covenant , namely Articles I , · I I  and 
I I I  and sections 5 0 1  and · S o 5 , may be modi fied only with 
the consent of the Government of the United States and 
the Government o f  the Northern Mariana Islands . 

Therefore , in l ight of the absence of  these powers , any 

legis1ation governing tbe relationship between the courts of the 

Northern Mariana I slands and the courts of the United States found 

in section 4 0 3 ( c )  is l imited by section 1 0 5 ' s  restrict ion against 

any legislation restricting or modi fying " sel f-government . "  The 

Covenant is not embodied within the meaning of the phrase "cases 

involving the Constitution , treaties , or laws of  the United 

States . "  In section 4 0 3 . Sections 102 , 2 0 2 , 1004 , and 9 0 3  all 

deal one way or another with the Covenant andjor Constitut ion , 

treaties , or laws of the United States . Every place those terms 

appear , it is clear that the Covenant has a separate and distinct 

meaning . In  section 102 , we find : 

The relations between the Northern Mariana Islands and 
the United States will be governed by this Covenant 
which , together with those provis ions of the 
Constitution , treaties , and laws o f  the United states 
appl icable to the Northern Mariana Islands , will  be the 
supreme law of the Northern Mariana Islands . 

In section 2 0 4 , we f ind : 

the courts established by the Constitution or laws of  
the United States will  be competent to determine whether 
the Constitution and subsequent amendments thereto are 
cons istent with this Covenant and with those provisions 
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o f  the Constitution , treaties , and laws of  the United 
States appl icable to the Northern Mariana I slands . 

I n  section 1004 , the President of the United states can 

suspend " the appl ication of any provis ion of the Constitution or 

laws of the United States which would otherwise apply . . . •  " 

In  s ection 9 02 , the Covenant is speci f ically dealt with . 

Thus , it i s  clear that when the Covenant is involved , it 

speci fica l ly appears and is not subsune� within the Constitution , 

treaties , or laws o f  the United States . Its omiss ion in 4 Q3 is 

consistent with the theme of the Covenant leaving all matters of 

sel f-government to the peopl e o f  the Northern Mariana I slands and 

the government they establ ished in Article I I .  

I n  l ight o f  the above , I am o f  the op inion that this court as 

a matter of sel f-government determines the appl ication of section 

5 0 1  to this case . 

The courts in the United States have appl ied the First 

Amendment for over 2 0 0  years to many fact s ituations , I am 

persuaded that we should interpret section 5 0 1  as incorporating no 

less First Amendment protect ion to the press than that provided by 

the First Amendment as construed by the courts of the United 

States . Time , Inc . v .  Firestone , 4 7  L . Ed .  2d  1 5 4  ( 19 7 6 )  presents 

a fact situation similar to this case . In  the plural ity decis ion 

authored by Justice Rehnquist (with concurring opinions o f  Justices 

Powel l  and Stewart ) , the court considered under what conditions a 

publ isher would be liable to a private plainti ff . 

In  that case the defendant , a publisher ( Time magaz ine) , 
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reported in its "Milestone" section : 

" Divorced . By Russel A .  Firestone Jr. , 4 1 ,  heir to the 
tire fortune : Mary Alice sul l ivan Firestone , 3 2 ,  his 
third wife ; a onetime Palm Beach schoolteacher ;  on 
grounds of extreme cruelty and adultery ; a fter s'ix years 
o f  marriage , one son ; in· West Palm Beach , Fla . The 17-
montn intermittent trial produced enough testimony of the 
extra-marital adventures on both s ides , said the j udge 
• to make Dr . Freud ' s  hair curl . ' "  · 

The Supreme Court of  Florida affirmed a j udgment aga inst Time . 

An appeal was taken to the United States Supreme Court on the 

Time ' s  claim that the j udgment violated its First and Fourteenth 

Amendments rights . 

The opinion o f  Justice Rehnquist upheld the iYIY finding that 

the article was false . The court stated : 

For the petitioner ' s  report to have been accurate , the 
divorce granted Russell Firestone must have been based on 
a finding by the divorce court that his wi fe had 
committed extreme cruelty toward him and ( emphas i s  in 
origina l )  that she had been guilty of  adultery • • •  it is 

• • •  · indisputabl e  that these were not the facts , Russell 
Firestone alleged in his counterclaim that respondent had 
been guilty of adultery , but the divorce court never made 
any such finding . Its j udgment provided that Russell 
Firestone ' s  "counterclaim for divorce be and the same is 
hereby granted , "  but did not speci fy that the basis for 
the judgment was either of the two grounds a lleged in the 
counterclaim . The Supreme court o f  Florida on appeal 
concluded that the ground actually relied upon the 
d ivorce court was : lack of domestication of the parties , "  
a ground not theretofore recognized by Florida law .  
(underlying added . )  The Supreme Court nonetheless 
affirmed the j udgement dissolving the bonds o f  matrimony 
because the record contained sufficient evidence to 
establish the ground of extreme cruelty . 

(Time ) may well argue that the meaning o f  the trial 
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court 1 s decree was unclear49 but this does not l i cense 
it · to choose from among several conceivable 
interpretations the one most damaging t o  respondent . 
Having chosen to fol low this tack , petitioner must be 
abl e  to establ ish not merely that the item reported was 
a conceivable or plausible interp·retation of the decree , 
but that the item was factual l y  correct . We bel ieve 
there is ample support for the j ury 1 s  concl�s ion , 
a ffirmed by the Supreme Court o f  Florida , that this was 
not the case . 

The Court then stated that two other criteria must be shown . 

First , there must be a showing o f  fault and second , that 

compensatory awards "be supported by competent ev idence concerning 

inj ury . " The Court reversed and remanded for a f i nding on the 

issue of f ault . 

3 .  The court �alow properly granted summary Judgment .  

Adopting the reasoning o f  Just ice Rehnquist , I determine that 

a pub l i sher cannot be held responsible in damages for pub l i shing a 

defamation without the plainti f f  showing negl igence or fault . 

Taking this rule and applying it t o  this case , we must determine 

whether defendants 1 motion for summary j udgment was proper .  Having 

determined the Court improperly appl ied 7 CMC § 3 4 01 , we must 

determine whether , the record supports the grant of summary 

j udgment under the test articul ated today . The facts most 

favorabl e  to the pla inti f f  to form the basis of fault are as 

49 Citing a footnote in the Opinion : 

( T ime ) is incorrect in arguing that a rational 
interpretation of an ambiguous document is 
constitutiona l ly protected under our decis ion in Time , 
Inc . v .  Pape , 2 8  L . Ed .  2d 4 5  ( 19 7 6 ) . 
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follows : The file contained a summons indicating the village in 

which Pedro T .  Borj a resided and this was not reported . Reporting 

the village as a further identification of Pedro T .  Borj a would 

make it clear that the plaintiff was not the person convicted . 

I conclude that under the circumstances of  this case , 

defendant cannot be found to be negl igent or otherwise at fault , 

for report ing an official proceed ing as l ong as the report carries 

the correct name of the person concerned and was correct in all 

other respects . There is no duty to further identi fy the person 

unless the particular document be ing reported conta ins a further 

identi fication . The duty to go through the enti re file of 

l itigation to identi fy a person beyond the name given in the 

part icular document being reported , would be such a restra int on 

the reporting of j udicial proceedings that the pub l ic would lose 

the benefit of such reporting . I find , as a matter o f  law,  

de fendant herein was not at fault for report ing the correct name of 

the convicted party in the prior c.riminal j udicial proceeding . 

Based on this rul ing , I concur in sustaining the grant o f  summary 

j udgment . 
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