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BEFORE: Frances TY DINGCO-GATEWOOQOD, Justice Pro Tempore

TYDINGCO-GATEWOOD, Justice Pro Tempore:

This matter comes before the Court upon the Red Party inlnterest Randdl T. Fennell'smotion to
disqudify Justice Alexandro C. Castro from presiding over the above-captioned matter. The Petitioner
Bank of Saipan filed an opposition to the motion, chdlenging the motion on procedurd and substantive
grounds. The Court heard arguments on July 30, 2002, and now issuesiits decision granting the motion.

A. Procedural Higtory.

OnApril 30, 2002, Secretary of Commerce and Director of BankingFerminM. Atdig[hereinafter
Banking Director] filed, in the Superior Court, an ex parte petition to appoint areceiver for the Bank of
Sapan. See Emergency Petition for Writ of Mandamus (May 28, 2002) at 7. In response, the Superior
Court appointed Real Party in Interest Randall Fennell [hereinafter Receiver] to act as receiver for a
thirty-day period. 1d. On May 17, 2002, the Petitioner Bank of Saipan [hereinafter Bank] filed, in the
Superior Court, an emergency motion to replace Mr. Fennd |l onthe ground that Fennell's participation as
recelver presented a conflict of interest.

On May 28, 2002, the Bank filed a Motion for Stay and Petition for Writ of Mandamus in this
Court, seeking to have the Court compel the lower court to remove Mr. Fennell as temporary receiver for
the Bank, vacate al orders heretofore entered in the Superior Court, and gppoint a new, non-conflicted
receiver for the Bank. Justices Alexandro C. Castro, Marty Taylor (Pro Tempore), and Alberto C.
Lamorena, 111 (Pro Tempore), were assigned to decide the Petition.

On June 18, 2002, the Banking Director filed a motion to disqualify Justice Pro Tempore

Lamorena from participating in this case, and the Receiver joined in the motion. The Receiver theregfter



withdrew his joinder. OnJune 20, 2002, the Receiver filed the ingtant motion to disquaify Justice Castro
from participating in this matter. The Recelver bases his motion to disqualify Justice Castroon 1 CMC 8
3308. The Court conducted a hearing on the motion on July 30, 2002, and held the matter under
advisement.

B. Rules Governing Disqualification.

1 "The disqudification of a judge [or justice] may be mandated statutorily, by the Commonwedth
Code of Judicid Conduct, or conditutiondly, under the Fifth and Fourteenth Amendments.”
Commonwealth v. Kaipat, 4 N.M.l. 292, 293 (1995). The grounds for disqudification of a justice are
&t forth identically in 1 CMC 8§ 3308 and Canon 3(C) of the Commonwealth Code of Judicia Conduct.
Those sections provide in pertinent part:

(@ A judtice or judge of the Commonwedth shdl disquaify himself or
hersdlf in any proceeding in which his or her impartidity might reasonably be
questioned.
(b) A jusdtice or judge shdl dso disqudify himsdf or hersdf in the
following circumdances.
(1) Where he or she has a personal bias or pregjudice concerning
aparty, or persona knowledge of disputed evidentiary facts concerning
the proceeding;
(4) Heor she, individudly or asafiduciary, or hisor her spouse
or minor child residing in the household, has afinancid interest in the
subject matter in controversy or in a party to the proceeding, or any other
interest that could be subgtantialy affected by the outcome of the proceeding;
1 CMC § 3308 and Com. C. Judic. Cond. Canon 3(C) (citing and mirroring the language of 1 CMC §
3308).
16 The procedure for disqudification is set forth in both 1 CMC 8 3309 and Commonwesalth Code

of Judicid Conduct Canon 3(D). Section3309(b) and Canon 3(D)(b) provide: “[w]henever aparty to any
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proceedinginacourt of the Commonwed thbeievesthat there are groundsfor disqudificationof the justice
or judge before whomthe matter is pending, that party may move for disqudificationof thejustice or judge,
gtating specificaly the grounds for such disqudification.” Canon 3(D)(c) further provides:

If the ground for disqudification is that the justice or judge has a

persond bias or prejudice againg or in favor of any party, an affidavit shal

accompany the motion. Such justice or judge shdl proceed no further therein,

but another justice or judge shal be assigned to hear said motion.

The affidavit shall Sate the facts and reasons for the belief that bias

or prgudice exigs, and the motion and affidavit shdl be filed in sufficient

time not to delay any proceedings unless the moving party can show he or

she had no reason to previoudy question the justice s or judge s bias or

prejudice or the proceeding was just recently assigned the justice or judge.

A party may file only one such affidavit in any case. It shdl be
accompanied by a certificate of counsd of record gating it ismadein
good faith.

Com. C. Judic. Cond. Canon 3(D)(c) (emphasis added).

Section 3308 (and corresponding Canon 3(C)) models the language of the federal recusal Satute,
codified as 28 U.S.C. § 455. Canon 3(D)(c) models the affidavit procedurefor disqudification set forth
in 28 U.S.C. § 144. See Saipan Lau Lau Dev., Inc. v. Superior Court (San Nicolas) Orig. Action
00-001 (N.M.I. Sup. Ct. Sept. 8, 2000) (Order Denying Motion for Disqudification of Justice Pro
Tempore Alberto C. Lamorena, |11 at 2-3). Therefore, federa cases interpreting these sections may be
relied upon in deciding the ingant motions. Id.

C. TheParties Arguments.

The Receiver seeks the disgudification of Justice Castro under 1 CMC 88 3308(a) and
3308(b)(1). The Receiver identifies several factsto show that Justice Cagtro's impartidity may reasonably
be questioned and that Justice Castro isbiased infavor of the Bank, induding Justice Castro's involvemernt,

during the Hillblom probate proceedings, with the creation of the Hillblom Memoriad Fund [hereinafter
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Fund], a charitable foundation which benefits the Judicid Law Library; Justice Castro's close persond
friendship withDavid Lujanand Joe Lifaifa, both of whom were members of the Bank's Board at relevant
times, and Jugtice Cadtro's prior rulingsin this and related matters.

The Bank counters the Recelver's motion, contending that: (1) the Receiver lacks sanding to seek
disqudification; (2) the mation is untimey and dlegations of impropriety during the Hillblomestate litigation
should have been raised then, therefore, the instant arguments should be deemed waived; (3) the motion
violates the "one affidavit rule’; (4) the motionis more properly decided by Justice Castro himsdf; and (5)
the factud dlegations set forth in the motion and affidavit do not support disquaification.

The Court rejects the Bank's chdlenges to the instant motion and finds that disqudification is
warranted under 1 CMC § 3308(a).

D. Discussion.

1) Standing.

The Bank argues that a receiver is not an interested party in arecelvership action; therefore, the
Recaiver lacks standing to seek disqudlification.

Section 3309(b) and Canon 3(D)(b) of the Commonwedth Code of Judicid Conduct dlow "a
party to any proceeding’ to fileamotionfor disqudification. See 1 CMC § 3309(b); Com. C. Judic. Cond.
Canon3(D)(b). Thus, under the plain language of the rule, only partiesare alowed to seek disqudification.
The underlying petition for mandamus relief seeks to remove Fenndll asthe Recelver for the Bank. Fennel
isnamed asared party ininterest in this action. As anamed party, heis alowed to file a disqudification
motion. 1 CMC 8§ 3309(b); Com. C. Judic. Cond. Canon 3(D)(b).

2) Waiver.

The Bank assertsthat the Recalver'sfailure to initiate charges for judicid impropriety at the time
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of the Hillblom probate proceedings condtitutes awaiver of dl indant arguments implicating impropriety
inJustice Castro's actions in soliciting and accepting money for the Fund from the bench. The Bank hasnot
cited to any legd authority for thiswaiver argument, and the Court has found none. Accordingly, wereject
the argument.

The Bank further argues that the instant motion should be dismissed because the Recelver has
waived any objection to Justice Castro's participation in this matter. The underlying matter congsts of the
Bank's Petition for Writ of Mandate and Motion for Stay. Justice Castro granted the Bank's Mation for
Stay in an Order filed on May 29, 2002. However, the Recelver objected to the Order, aleging that the
parties were not afforded the opportunity to be heard on the motion, (see Mot. to Disqudify Justice
AlexandroC. Castro (June 20, 2002) at 17-18), and the Court hdd ahearingonMay 31, 2002, todiscuss
the objection. See Motionto Disqudify Justice Alexandro C. Castro (June 20, 2002) at 17-18. The Bank
arguesthat, at the May 31, 2002 hearing, Justice Castro asked dl parties, induding the Recelver, whether
they had any objection to his presding for the Court as a "single justice’ over the matter. Petitioner’s
Opposition to Receiver’s Mot. for Disqudification of Justice Alexandro C. Castro (June 27, 2002) at 4.
No party objected. The Bank argues that the Receiver's failure to object to Justice Castro's participation
at that time condtitutes awaiver.

The Recelver cites both sections 3308(b)(1) and 3308(a) as grounds for disqudification.
Disqudification under ether section requires that the movant seek disqudification in a timely manner.
Specificadly, motions made under section 3308(b)(1) must comply withthe affidavit requirement in Canon
3(D)(c). See Com. C. Judic. Cond. Canon 3(D)(c). Canon3(D)(c) indructsthat if amotion to disqudify
is grounded on dlegations of "biasor prgudice,” i.e., motions brought under section 3308(b)(1), then the

party mugt file the motion and corresponding affidavit "in sufficient time not to delay any proceedings



116

117

118

unless the moving party can show he or she had no reason to previoudy question the justice's.. . . biasor
prejudice or the proceeding was just recently assigned the justice.. . . ." Com. C. Judic. Cond. Cannon
3(D)(c) (emphasis added); seealso Sablanv. Iginoef,1N.M.1. 190, 206 (1990) (citing Canon3(D)(c)).

Canon 3(D)(c) requires that a motion be filed in time so as not to delay proceedings. A disqudification
motion filed after the proceedings have commenced or just shortly before a motion is to be heard are
deemed untimdy, especidly where the proceedings are so far dongthat the grant of recusal and assgnment
of a new judge would delay the proceedings. Sablan, 1 N.M.I. a 206 (determining that because the
summary judgment motion was aready heard, and because the plantiffs faled to show that they only
learned of the badis for disqudification after the hearing, then granting the recusal motion would serve to
"delay[ ] the resolution of the summary judgment motion since it would have to be re-argued before a
different judge, who would have to first acquaint] ] himsdf withthe case'); Santos v. Santos, 3N.M.1. 39,
56 (1992) (findingthat the motionwas untimdy because the plantiff filed the motionto recuse "the day after
the motion for summary judgment was scheduled to be heard").

Inthe indant case, the underlying Petitionfor Writ of Mandamus has been fully briefed but has not
yet been argued. Therefore, the delay aspect present in Sablan and Santos is not present in the ingant
case. Accordingly, the Court finds that the Receiver's chalenge, under section 3308(b)(1), to Justice
Castro's participation has not been waived.

Smilarly, amotion to disgudify under section 3308(a) must aso be timdy. "A party wavesthe
[disqudification] issueby notrasingit at the firg avallable opportunity.” Streater v. Woodward, 7 F. Supp.
2d 1215, 1218 (N.D. Ala 1998) (quoting Bivens Gardens Office Bldg., Inc. v. Barnett Banksof Fla.,
Inc., 140 F.3d 898, 913 (11th Cir. 1998) (applying a timdiness requirement to motions filed under 28

U.S.C. 8§ 455(a) which is modeled by the "impartiaity” ground for recusd found in 1 CMC 8 3308(a)).
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Whether amotionunder 3308(a) istimdy is determined on a case-by-case bas's, congderingthe following
factors: “1) the extent of movant's involvement in the proceeding; 2) whether recusal would result inwaste
of judicid resources; 3) whether the motionwas made after entry of judgment; and 4) whether movant can
demondtrate good cause for delay.” In re Diaz, 182 B.R. 654, 658 (Bankr. P.R. 1995) (citing In re
Cooke, 160 B.R. 701, 704 (Bankr. Conn. 1993), Delesdernier v. Porterie, 666 F.2d 116, 121-23 (5th
Cir. 1982)); cf. Ryals v. Pigott, 580 So. 2d 1140, 1175 n.1 (Miss. 1991) (reciting similar factors
governing motions to recuse).

Analyzing the above-enumerated factors, we find that the Recelver has not waved his chdlenge
under section 3308(a). We agree that an andlyss of certain factorsweighsin favor of finding awaiver in
this case. Firdt, the Receiver's motion was arguably filed after an adverse judgment wasissued inthis case.
See Mot. to Disqudify Justice Alexandro C. Castro (June 20, 2002) at 18 ("Justice Castro clearly
displayed hisbiasinfavor of Mr. Lujanand the directorsfor the Bank of Saipanby granting their motion
for awrit of mandamus under the color of a [sic] order staying proceedings, without respecting the
due process rights of the other parties to the proceedings, indudingthe.. . . Receiver . . . ."). Furthermore,
the Recaiver knew or should have known of many of the facts supporting recusa at the May 31, 2002
hearing. See Saipan Lau Lau Dev., Inc. v. Superior Court (San Nicolas), Orig. Action No. 00-001
(N.M.1. Sup. Ct. Dec. 1, 2000) (Order Denying Second and Third Motions to Disqualify the Panel
Members at 7) (finding that the motion to disqudify Justice Atdig was untimdy because the factud
contentions offered in support of disqudification were eedly discoverable at the inception of the origind
action). However, the Court findsthat these facts are outwe ghed by the fact that disqudificationinthiscase
would nether delay proceedings in any substantial way nor result in awaste of judicia resources. Here,

the Recelver has been involved in the proceeding, as a red party in interest, Snce this matter was filed.
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Nonethel ess, aside from the hearing on the motion for stay of the court'sMay 29, 2002 Order, there have
not been any proceedings inthis matter. Moreover, the underlying Petitionfor Writ of Mandamus was only
filed on May 28, 2002 and the Recelver filed his Notice of Intent to file the ingtant motion in mid- June,
2002. Thus, the case was only two weeks old when the Recelver indicated his intent to disqudify Justice
Castro. Furthermore, recusal would not result inawaste of judicid resourcesinthis matter. The underlying
writ petition has not yet been heard; therefore, the court would not have to re-conduct any proceedings
onthe petition. SeelnreDiaz, 182 B.R. at 658 (determining that motions filed subgtantidly after the party
knew of the facts, and after an adverse judgment has been made, indicates that recusa would result ina
waste of judicia resources).
Accordingly, we find that the Receiver has not waived his challenge under section 3308(a) to
Justice Castro's participation.
3) " One Affidavit Rule."

The Bank aso arguesthat the Recaiver'singtant motion should be dismissed for failure to comply with
the so-cdled "one affidavit rule” The Court disagrees.

Moations grounded in an alegation of "bias or prgudice’ must be accompanied by anaffidavit. Com.
C. Judic. Cond. Canon 3(D)(c). Furthermore, “[d] party may file only one suchafidavit inany case,” id.,
“no matter how many judges happento successvely preside over the proceeding.” Saipan Lau Lau Dev.,
Inc. v. Superior Court (San Nicolas) Orig. Action No. 00-001 (N.M.I. Sup. Ct. Dec. 1, 2000) (Order
Denying Second and Third Motions to Disqudify the Pand Members at 6). A party isnot permitted tofile
more than one affidavit because such procedure would alow the movant to “file successve motions and
afidavits to disqudify each judge designated to try the case and thereby prevent any disposition of his

cae” Id. at 7.
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123 In Saipan Lau Lau Dev., Inc., the CNMI Supreme Court denied a party's motion to
disqudify Justice Atalig. The Court found that because the party filed previous motions and
corresponding affidavitsto disqudify four different justices, he "dready exhausted his one chance
to move for disqudification for bias under Canon 3(D)." Id.

Inthe indant case, the Receiver filed ajoinder inthe motionand afidavit insupport of the Banking
Director's motion to recuse Justice Lamorena. Theresfter, the Receiver filed awithdrawa of hisjoinder in
the motionto disqudify Justice Lamorena. The Receiver subsequently filed amotionand affidavit to recuse
Justice Castro. We find that the Recelver's withdrawal of his joinder in the motion to disqudify Justice
Lamorena curesany arguable violaionof the * one afidavit rule.” Asthe Saipan Lau Lau Dev., Inc. Court
explained, the purpose behind the limitation is to prevent a party from filing successve motions, which
effectively dday a ruling on the merits. 1d. Where a party seeks to disgudify a member of a pand,
withdraws that motion, and files a motion and affidavit seeking to disqudify a different original member
of apand, as was doneinthis case, this Court does not find that doing so was for the purpose of delaying
a hearing on the merits.  In effect, the withdrawa results in consderation of only one motion, as
distinguished fromsuccessive motions. Where a party withdraws a previous motion to disqudify, the harm
sought to be prevented by the "one affidavit rule" is not present.

Moreover, even assuming the one afidavit requirement has been violated, because the requirement
goplies only to motions under 1 CMC 8§ 3308(b)(1), see Com. C. Judic. Cond. Canon 3(D)(c), such
violationwould only precludeareview of a motion to disquaify under section 3308(b)(1) and not section
3308(a). See Saipan Lau Lau Dev., Inc. v. Superior Court (San Nicolas) Orig. Action00-001 (N.M.I.
Sup. Ct. Sept. 8, 2000) (Order Denying Motion for Disgudification of Justice Pro Tempore Alberto C.

Lamorena, 111 a 3-4, 7) (distinguishing between motions made on the ground of “bias or preudice’” and
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those made under section 3308(a) and determining that the affidavit filed was defective and thereafter
reviewing whether the facts supported recusal under section 3308(a)'s “impartidity” provison). Therefore,
this Court may andlyze the merits of the disqudification motion under section 3308(a), notwithstanding
non-compliance with the “one affidavit rule”

4) Determination of Instant Motion by Justice Castro.

Hndly, the Bank argues that the instant motion is more properly determined by Justice Castro
himsdf, and not another justice. Citing In re Bernard, 31 F.3d 842, 843 (9th Cir. 1994), the Bank
contends that the rule requiring a legdly sufficient affidavit to be ruled uponby another judge applies only
to tria judges and not gppellate judges. Petitioner’ s Oppostion to Recelver’ sMot. for Disgudificationof
Justice Alexandro C. Castro (June 27, 2002) at 10.

The Court summearily rgects this argument. As was acknowledged inIn re Bernard, the federal
affidavit requirement and the corresponding rule dlowing for a motion to be decided by another judge,
gopliesonly to motionsfiled under 28 U.S.C. 8144. InreBernard, 31 F.3d at 843 n.3. Section144 only
gopliestotherecusa of district court judges, not appellate court judges. Seeid. By contrast, the affidavit
ruleof Canon3(D)(c) appliesto mations seeking the disqudificationof bothjudgesand justices. See Com.
C. Judic. Cond. Canon3(D)(c). Therefore, it isentirely proper for this Court to rule on the ingant motion.
Id.; see, e.q., SaipanLau Lau Dev., Inc. v. Superior Court (San Nicolas), Orig. Action00-001 (N.M.I.
Sup. Ct. Sept. 8, 2000) (Order Denying Motion for Disgudification of Justice Pro Tempore Alberto C.
Lamorena, 111) (inwhichJustice Pro Tempor e Bellasdeciding amotionto disqudify Justice Pro Tempore
Lamorena).

5) Allegations Supporting Disgualification.

Having rejected the Bank's procedura chdlenges to the ingtant motion, the Court must next
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determine whether any of the facts aleged by the Receiver support a finding that Justice Castro's
impartidity may reasonably be questioned or that Justice Castro is biased in favor of the Bank. The
Recaver dleges the following facts supporting recusal under either 1 CMC 8 3308(a) or 3308(b)(1): (1)
Jugtice Castro was afounder of the Hillblom Memoria Fund, a charitable foundation which benefits the
Judicid Law Library and whose mgor contributor isthe Junior Larry HillblomTrust [hereinafter JLH Trugt]
for which David Lujan [hereinafter Lujan] acts astrusteg; (2) the JLH Trustisa mgjor shareholder of the
Bank, and may be found lidble for its participation in the events which led to the Bank's being placed in
receivership; (3) Justice Castro isa close persond friend of Lujan and Joe Lifoifoi [hereinafter Lifoifai],
both of whomwere members of the Bank's Board at relevant times and may be found lidble for the Bank's
falure and (4) Justice Castro made prior rulings inthis and related matterswhich clearly favored the Bank
and prgjudiced the Recelver.

Asprovidedearlier, disqudificationunder section 3308(a) is necessary if “areasonable personwith
knowledge of dl of the facts would conclude that the judge's impartidity might be questioned.”
Commonwealthv. Kaipat, 1996 MP 20 14, 5 N.M.I. 36, 38 (citing United States v. Chischilly, 30
F.3d 1144 (9th Cir. 1994)); 1 CMC § 3308(a); seealso El Fenix de Puerto Rico v. M/Y Johanny, 36
F.3d 136, 140 n.3 (I Cir. 1994) (“the charge of lack of impartidity isgrounded onfactsthat would create
a reasonable doubt concerning the judge's impartidity . . . in the mind of a reasonable person.” (citation
omitted)). The reasonable person standard is employed to prevent justice-shopping and to ensure that a
justice does not, “at the mere sound of controversy,” abdicate his duty to preside over cases assigned to
him, indluding the mogt difficult cases. Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 976
F. Supp. 84, 86 (D. Mass. 1997) (citing El Felix de Puerto Rico, 36 F.3d at 141); Ada v. Gutierrez,

2000 Guam 22 11 15-16 (discussing the standard for disqudlification under a statute subgtantidly smilar
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to section 3308(a)).

Aswithanandyss under section 3308(a), the standard for determining aviolationof 8 3308(b)(1)
isanobjective standard. See Rosenberg, 976 F. Supp. at 87 (quoting Hook v. McDade, 89 F.3d 350,
355 (7th Cir. 1996)) (recognizing that the test under 3308(b)(1) is whether “areasonable person would
be convinced that the judge was biased”) . “The bias or prgudice mugt be grounded in some personal
animus or mdice that the judge harbors . . . of akind that afair-minded person could not entirely set asde
whenjudging certain persons or causes.” 1d. (internd quotations and citationomitted). Furthermore, under
section 3308(b)(1), the bias or prejudice against a party mus derive from an extrajudicial source. See
Liteky v. United States, 510 U.S. 540, 550, 114 S. Ct. 1147, 1155, 127 L. Ed. 2d 474, 488 (1994)
(interpreting the language of the federa recusd statute, 28 U.S.C. 8 455 (b)(1), whichsection3308(b)(1
) mirrors, to be limited to bias or prgudice from an extra- judicid source). Additiondly, because motions
made under section 3308(b)(1) must comply with the affidavit requirement of Canon 3(D)(c), the affiant
mugt statefactswith particularity. See Saipan Lau Lau Dev., Inc. v. Superior Court (San Nicolas), Orig.
Action00-001 (N.M.I. Sup. Ct. Sept. 8, 2000) (Order DenyingMotionfor Disqudificationof Justice Pro
Tempore Alberto C. Lamorena, |11 at 3); Parrish v. Bd. of Comm'rs of the Ala. Sate Bar, 524 F.2d
98, 100 (5thCir. 1975) (enumerating requirementsfor affidavits of bias submitted under section144).“The
factsmugt be suchthat, if true they would convince a reasonable manthat abiasexigts. . . [and] [t]he facts
mugt show the bias is persond, as opposed to judicid, in nature.” Parrish, 524 F.2d at 100 (citation
omitted); see also Saipan Lau Lau Dev., Inc. v. Superior Court (San Nicolas), Orig. Action 00-001
(N.M.1. Sup. Ct. Sept. 8, 2000) (Order Denying Motion for Disgudification of Justice Pro Tempore
Alberto C. Lamorena, Il at 3).

a) Justice Cadtro's per sonal relationship with Lujan and Lifoifoi.
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The Receiver dleges that Justice Castro is a close persond friend of Lujan and Lifoifol, both of
whomwere membersof the Bank'sBoard a relevant times and may be found ligble for the Bank'sfailure,
The Receiver beieves that the friendship will cause a reasonable person to question Justice Castro's
impartidity. The Court disagrees. Justice Castro submitted, at the Court'sinvitation,* a declaration admitting
that he is a friend of Lifoifoi. Justice Castro aso stated that his rlationship with Lujan arises only from
judicid proceedings, and that his reationship with the Recelver is in fact closer than his rdaionship with
Lujen.

Allegations of friendship do not generdly formgroundsfor recusal under either thebiasor prejudice
test under section3308(b)(1) or the impartidity test under section3308(a). See Parrish, 524 F.2d at 104
(deciding that dlegetions of bias based on the fact that a judge was an acquaintance or friend of awitness
and defense counsd falls under section 455(a) because the dlegations “do[ ] not exceed what might be
expected as background or associationa activitieswithrespect to the usud didtrict judge’); Carter v. W.
Publ'g Co., No. 99-11959-EE, 1999 WL 994997, at * 5-6 (lIth Cir. Nov. 1, 1999) (denying amotion
to recuse under section455(a) based on argumentsthat the judge was friendswith officersof the defendant
corporationin years prior); Sewer Alert Comm. v. Pierce County, 791 F.2d 796, 798 (9th Cir. 1986)
(“The facts dleged here are not legdly sufficdent to support recusd. Friendship with defendants and
residenceinthe county would not lead a reasonable person to conclude that the judge's impartidity might

reasonably be questioned.”); Sexson v. Servaas, 830 F. Supp. 475, 479 (S. D. Ind. 1993) (“If merely

1 Although the disqualification statute does not specifically allow for the submission of a declaration by a
justice, it does not disallow such a procedure. The Court requested a declaration from Justice Castro specifically
because allegations offered in support of disqualification are generally within the knowledge of thejusticein
question. Notwithstanding the Court's request, the decision rendered herein is not dependent upon Justice Castro's
declaration.
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knowing or being associated with important people were enough to require ajudge to disqudify hersdf
from a case, there would be few judges to hear cases, excepting those who were political and socid
eunuchs”); Searsv. Georgia, 426 S.E.2d 553, 555 (Ga. 1993) (discussng arecusd datute amilar to
section 3308(a), and finding that “[r]ecusa generdly has not been mandated smply because the judge
knew socially one or more of the parties or their attorneys.”).

“In taking the oath of office asajudge, a person does not agree to be a hemit removed from the
world,” Carter, 1999 WL 994997, a * 4 (citation omitted), and *ajudge's acquaintanceships‘ are more
than common; they are desirable,” as long as they do not create an appearance of impropriety.” Id. at *
7 (citationomitted) (denying amotion to recuse himself under section 455(a) because the dlegations of a
friendship with high offidds in the defendant corporation was “a ‘chan of reasoning’ that is Smply too
‘gpeculative’ torequire. . . disqudification.”). “Whereit isreasonable to questionimpartiaity based on the
nature of the relationship between ajudge and another interested party, recusa iswarranted.” Inre Diaz,
182 B.R. at 659. “Under the generd impartidity standard of [section3308(a)], . . . ajudge might consder
himsdf disqudified if he had along associationwitha party as counsd, evenonmattersnot involved in the
proceedings.” 13A CHARLESALAN WRIGHT & ARTHURR. MILLER, FEDERAL PRACTICE & PROCEDURE
83544 n.4 (2d ed. 1984). “However, the mere fact that a relationship exists, without more, doesnot per
se require disqudification.” In re Diaz, 182 B.R. a 659. When arecusa motion is based on alegations
of friendship, the court must examine “the nature and extent” of the relationship, and make a judgment cdl
“concerning just how close and how extengve (and how recent) these associations are or have been.”
Sears, 426 S.E.2d at 505 (discussing arecusa Satute Smilar to section 3308(a)).

Intheingant case, the Recelver smply dlegesthat Justice Castro and Lifoifol are closefriends. This

fact, ganding aone, does not riseto the level of creeting an appearance of lack of impartidity. Insmal legd
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communities, “it is not uncommonand inevitable that relationshipsexigts[sc] between itsmembersand/or
that members know each other at least by reputation.” Inre Diaz, 182 B.R. at 660; see also Medley v.
Mississippi, 600 So. 2d 957, 961 (Miss. 1992) (determining that in rural areas where it is expected that
ajudge has known many resdentsfor along period of time, disqudification on this ground is undesirable
becauseit would preclude the judge frompresiding over the vast mgority of cases). In such communities,
“the knowledgeable observer isless likely to percelve partidity arisngfromthosecommon circumstances,
because the circumgtance is so common, the appearance is less ggnificat within the confines of the
[reasonable person| test.” Inre Diaz, 182 B.R. at 660 (citation omitted).

The Receiver further contends that Justice Castro increased Lifoifoi's fee for working as
Liquideting. Trusteeinthe Hillblom probate case. The Receiver argues that this shows that Justice Castro
favorsLifafo. Firg, the Court notesthat this allegation was adequately refuted by the Bank's explanation
that the feeincrease was due to the stipulation of the parties in that case. Furthermore, assuming the Court
does not adopt the Bank's explanation, the Court findsthe Recelver's dlegation regarding Justice Castro's
actions in the Hilloblom probate case to be mere “speculation” and thus not sufficient to satisfy
disqudification under either section 3308(a) or 3308(b)(1). See Carter, 1999 WL 994997, at * 7.

As for Justice Castro's rdationship with Lujan, the same roles apply. Notably, Justice Castro
admitsheisafriend of Lujan, but that such friendship arises only from judicid proceedings. Asthe cases
discussed above reflect, “[i]n today's legd culture friendships among judges and lawyers are common.”
Sexson, 830 F. Supp. a 479 (citation omitted). The Receiver dso contends that Justice Castro's prior
rulingsfavoring Lujanindicatethat he is biased. However, under the bias or prgudice test, “[t]he fact that
one of the parties before the court is known to and thought well of by the judge is not sufficient to show

bias.” Reevesv. Alabama, 580 So. 2d 49, 51 (Ala. Crim. App. 1990) (discussing the rulesof Alabama's
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disqudificationstatute, whichmodels the language of section 3308(b)(1)). Moreover, judicid decisons do
not generdly raiseanappearance of bias. See Inre Diaz, 182 B.R. at 660-61; United Statesv. Morris,
988 F.2d 1335, 1337 (4th Cir. 1993).

Overdl, the Recaiver's clams regarding Justice Cadtro's friendship with Lujan and Lifoifol do not
aufficiently show that Justice Cadiro is biased in favor of the Bank and againgt the Recelver or that Justice
Cadro's impartiaity may reasonably be questioned.

b) Justice Castro'sprior rulingsfavoring Lujan and the Bank.

The Recelver argues that Justice Castro's prior grant, onMay 29, 2002, of the Bank's motion to
stay in this matter was entered without regard to the due process rights of the opposing parties. The
Recelver contends that such action clearly showsthat Justice Castro is biased in favor of the Bank and
agang the Recelver. Additiondly, the Recalver argues that in the Hillblom probate matter, which Judtice
Castro presided over, Justice Castro's favorable treatment to Lujan's client, to the detriment of the other
clamants, and JusticeCastro'sdecisontogrant hisfriend Lifoifol hundreds of thousands of dollarsfor work
as ligudation trustee, shows that Justice Castro is biased in favor of Lujan, Lifoifoi, and the Bank's
directors.

Under ether section3308(a) or 3308(b)(1), the biasor prejudice againg a party must derive from
an extrajudicid source. See Liteky, 510 U.S. at 550, 114 S. Ct. at 1155, 127 L. Ed. 2d at 487
(interpreting the language of the federa recusal statute, 28 U.S.C. § 455(b), from which section 3308(b)
derives its language, to be limited to bias or prgudice from an extra-judicia source); see also United
Satesv. Morris, 988 F.2d 1335, 1337 (4th Cir. 1993). Bias semming from a court’s decisons during
proceedings are not of an extrgudicid nature. Seelnre Diaz, 182 B.R. at 660-61 (“[B]ias or prejudice

does not serve as a bagis for recusal where adverse opinions or ill digposition toward a party is properly
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acquired in the course of the proceedings and the knowledge is gained thereby.”). “[T]he source of the
appearance of partidity must arise fromsome source other thanthejudge'spreviousinvolvement with cases
that concerned the partiesor witnessesinthe present case.” Morris, 988 F.2d at 1337. “[Judicia rulings
donerardy condituteavdid basisfor recusal. Rather, they are properly considered groundsfor appeal .”
InreDiaz, 182 B.R. at 661 (citations omitted); seealso Caravalhov. Pugh, 177 F.3d 1177, 1179 (10th
Cir. 1999) (noting that a disagreement with the judge's decision generdly does not support recusdl).

Because the dleged biasin the instant case arises from Justice Castro's court rulings, the source
isnot extra-judicia. Therefore, to support recusa for biasor prejudice, Justice Castro's actions must have
“displayed deep-seated and unequivocd antagonism that would render fair judgment impossible” See
Liteky, 510 U.S. at 556, 114 S. Ct. at 1158, 127 L. Ed. 2d at 492. The facts asdleged by the Recelver
do not riseto that leve. Accordingly, the Court rgects the Receiver's dlegations as they do not reved a
type of bias or prgudice that requires disqudification.

¢) Justice Castro's participation in the creation of the Hillblom
Memorial Fund.

Fndly, the Receiver arguesthat Justice Castro's participation, asfounder of the HillolomMemoria
Fund, creates an appearance of impropriety inthe indant case. The Fund is a charitable foundation which
benefitsthe Judicia Law Library and whose mgor contributor isthe JLH Trugt. Lujan is the trustee for the
JLH Trust. The Receiver arguesthat Justice Castro's past unethicd actions in soliciting money for the Fund
from the bench, and his actions that favor Lujanafter the JLH Trust donated over $250,000 to the Fund,
together indicate that Justice Cagtro is biased in favor of Lujan and the Bank. The Receiver contendsthat
the appearance of impartidity and bias is further bolstered by the fact that the JLH Trust is a major

shareholder of the Bank and may be found liable for its participation in the events which led to the Bank
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being placed in recaivership. The Recaiver argues that because of Justice Castro's involvement with the
Fund in which Lujan was an indrumentd participant, “ Justice Castro should not beinvolved in decisons
deciding the fate of these parties.” Mot. to Disquaify Justice Alexandro C. Castro (June 20, 2002) at 20.

The Bank arguesthat Justice Castro's involvement withthe Fund do not violatethe Code of Judicia
Conduct because the Code specificdly dlows a judtice to participate in organizations which benefit the
judiciary. The Bank further argues that Justice Castro's involvement with the Fund does not in any way
bendfit Justice Castro persondly, and, therefore, his participation would not create an appearance of
impropriety.

Firgt, the Court is troubled by the Receiver's unsubstantiated and aggressive attacks on Justice
Castro's actions during the Hillblomprobate proceedings. This Court declinesto makeany pronouncement
as to what went on during those proceedings, and emphasizes only that there is absolutely nothing in the
record which indicates any impropriety by Justice Castro. Furthermore, the Receiver's attempt to liken
Jugtice Cadtro's involvement with the Fund to crimina conduct borders on sanctionable.

In addition, the Court agrees with the Bank that Justice Castro does not receive any direct benefit
from the Fund, which would clearly warrant disqudification. See Commonwealth v. Kaipat, 4 N.M.I.
292, 294 (1995) (noting that recusal may be warranted if the judge's “direct, persond, substantia,
pecuniary” interest isinvolved) (citationomitted); seealso 1 CMC 8 3308(b)(4). However, it isundisputed
that Justice Castro has had a sgnificant involvement in the creation of the Fund, and that this Fund is
intricately enmeshed in the affairs of the Bank. Moreover, the money in the Fund is held inthe Bank. See
Declaration of Randdl T. Fenndl (June 20, 2002) Exhibit 1, Board of Trustees Initia Organizational
Mesting a 1 (“[T]he Fund will mantainther bank accountsat the Bank of Saipan.”). The underlying Writ

Petition involves issues regarding the fate of the Bank. The Court finds that Justice Castro's past
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involvement with Fund, and the rdaionship between the Fund and the Bank, supportsafindingthat Justice
Castro'simpartidity may reasonably be questioned inthis matter.2 Thus, disqualificationiswarranted under
section 3308(a).

E. Conclusion.

Insum, the Court hasthe authority, pursuant to Canon 3(D)(c), to rule onthis motion. Furthermore,
the Court findsthat the Recelver has anding to filetheingtant motion, and that the Receiver has not waived
objectionto Justice Castro's participationinthe underlying Writ Petition. Inaddition, because the Recelver
withdrew hisjoinder inthe Banking Director's Motionto Disqudify Justice Lamorena, the Recelver has not
violated the rule, set forth in Canon 3(D)(c), that a party may only file one affidavit to support a motion
based on bias or prgudice. Andly, the Court concludes that Justice Castro's direct involvemen in the
creation of the HillblomMemorid Fund, and the raionship betweenthe Fund and the Bank, would raise
doubts, in the mind ora reasonable person, regarding Justice Castro's impartidity in this matter.

In accordance with the foregoing, the Receiver's Motion to Disquaify Justice Castro is hereby
GRANTED.

SO ORDERED, this 16th day of August 2002.

/9 Frances Tydingco-Gatewood
FRANCES TYDINGCO-GATEWOOD

Justice Pro Tempore

2 This decision is based excl usively on the circumstances presented to the Court for purposes of this
motion, and should not be read to support disqualification in other distinguishable contexts.



