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BEFORE: DEMAPAN, Chief Justice, CASTRO and MANGLONA, Associate Justices.
MANGLONA, Associate Justice:

Meredith Oden appedls from the trid court’s dismissd, on statute of limitations grounds, of her
complaint, containing tort dams againgt Northern Marianas College. The gpped being timely, we have
jurisdiction pursuant to N.M.I Congt. art. IV, 8§ 3. We affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Meredith Oden (“Oden”) brought this action againgt Northern Marianas College (“NMC”) for
damages sustained while atending NMC as a student.  Specificdly, Oden dleges that NMC negligently
failed to supervise or control Bruno Ddla Pozza (“ Ddla Pozza’), an NM C ingtructor whomshe contends
sexudly harassed and molested her from the period between January 6, 1996 and April 10, 1996.
Excerpts of Record (“ER”) a 4 (Summons/Complaint).

InApril of 1998, Oden filed acomplaint in Federa Didtrict Court againgt Ddla Pozzaand NMC,
alleging sexua harassment, battery, negligent supervision and other clams. ER at 3 (Order Granting
Motionto Dismiss). On October 29, 1999, the Federa District Court declined to exercise supplementa
jurisdictionover Oden’ scommonlaw negligence claims and dismissed themwithout prejudice pursuant to
28U.S.C. §1367.! Odenv. Northern Marianas College, Civ. No. 98-0020 (D.N.M.I. Oct. 29, 1999)
(Order Re Mation for Summary Judgment and Dismissing Common Law Claims without Prejudice).

The Didrict Court entered find judgment in the actiondismissngdl clams on July 17, 2000. ER

! Section 1367 generdly provides that a district court, when considering clams over which the court has jurisdiction
because the clams involve federal questions, must exercise supplemental jurisdiction over other related cams that are
part of the same case or controversy. 28 U.S.C. 8 1367(a). The statute further provides, however, that the district court
may decline to exercise supplemental jurisdiction over such claims and dismiss them without prejudice in certain
circumstances. 28 U.S.C. § 1367(c).
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a 3 (Order Granting Mation to Dismiss). On August 16, 2000, Oden brought the present actionin the
Commonwedth Superior Court. 1d. On September 20, 2000, NM C moved to dismiss, asserting, among
other things, that the two-year statute of limitations for negligence clamsin 7 CMC § 2503(d) barred the
complaint. Id.

On October 10, 2001, the Commonwedlth trid court granted the motion to dismiss, holding that
Oden’'sclams aretime-barred. 1d. Thetrid court Stated that Snce the actions upon which Oden based
her complaint occurred January 1996 through April 1996 and since she did not file her complaint until
August 16, 2000, her action was barred by the two-year statute of limitations. 1d. Thecourt further held
that neither 28 U.S.C. 8§ 1367(d) nor the equitable tolling doctrine tolled the running of the limitations
period. Id.

QUESTIONS PRESENTED AND STANDARDS OF REVIEW

We consder the following questions:

1. Whether 28 U.S.C. § 1367(d), afederd talling statute, saves Oden’ sdams from being barred by
the gatute of limitations. Thisisaquestionof law subject to denovoreview. Zhang v. Commonwealth,
2001 MP 18 99.
2. Whether the doctrine of equitable tolling saves Oden’s clams from being barred by the statute of
limitations. Thisisaquestion of law subject to de novo review. 1d.

ANALYSIS
I. Commonwealth Rules of Civil Procedure 12(b)(6) Standard

In examining atrid court’sdismissa under Com. R. Civ. P. 12(b)(6), we review the contentsof
acomplaint by congruing it in the light most favorable to the plaintiff and accepting dl well-pleaded facts

astrue. Sablanv. Tenorio, 4 N.M.1. 351, 355 (1996). Thefalureto fileacomplant withinthelimitations
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period is sufficient to support a Rule 12(b)(6) dismissa. Zhang, 2001 MP 18 11 (citing Hutton v.
Realty Executives, Inc., 14 P.3d 977, 979 (Alaska 2000)). The datute of limitations defense must be
apparent from the face of the complaint, but a court may take judicia notice of matters of public record.
Id. (citing Truitt v. Metropolitan Mortgage Co., 609 So. 2d 142, 143 (Fla. Dist. Ct. App. 1992) and
Leev. City of Los Angeles, 250 F.3d 668, 689 (9th Cir. 2001)).

II. Federal Tolling Statute, 28 U.S.C. § 1367(d)

Oden argues that 28 U.S.C. 8§ 1367(d) tolled the running of the two-year satute of limitationson
her commonlaw damsfiledinthisaction. Section 1367(d) appliesto those non-federd clamsover which
the digtrict court declinesto exercise supplementd jurisdiction. The Satute Satesthat the limitations period
for any suchdam“shdl betolled while the clam is pending [in federd court] and for aperiod of 30 days
after it isdismissed unless State law provides for alonger tolling period.” 28 U.S.C. § 1367(d).

Oden states that the time to file suit in Commonwed th court should run for thirty days fromthe find
judgment in the entire federd action and not from the dismissad of the clams over which the digtrict court
declined to exercise supplementd jurisdiction. She asserts that there is no definitive case law regarding
when the talling period ends and, since a party generdly may only apped fina determinaions, thetalling
period should start running fromfind determinations aswdl. Therefore, contends Oden, since shefiled her
commonlaw damsinthe Commonwedth court within thirty days of the dismissd of her remaining dams
in federal court, the two-year statute of limitations does not bar her clams. We disagree.

A. Plain Language

The Court’ s primary basis for statutory interpretationis the plainlanguage of the statute. Only when
such statutory language is unclear will the Court’ sandysis venture outside the plain wording of the Satute.

Limon v. Camacho, 1996 MP 18 140, 5N.M.I. 21, 28 (citing Office of Attorney General v. Deala,
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3N.M.I. 110, 117 (1992)).

Oden' s argument attempts to inject complexity and ambiguity into a satutewith ample and clear
wording. Section 1367(d) tates plainly that the period of limitations shdl be tolled for any clam over
which the digtrict court declines to exercise supplementd jurisdiction“while the daimis pending and for a
period of 30 days after it isdismissed.” Thisexplidt language odls out exactly whenthe limitations period
runs, namdly, thirty days after the digtrict court dismissesthe clam.

Nowhere in the statute does the plain language suggest, as Oden contends, that the limitations
period runs thirty days fromwhenthe federal court disposes of the entire action. The Statute unequivocaly
states that the limitations period will run thirty days from when the digtrict court dismisses the claim, not
the action. Accordingly, andyds of the plain language of Section1367(d), whichis the Court’ s principd
method of statutory interpretation, leadsto the conclusonthat the limitations period runs from the dete the
district court dismisses the supplemental clams and not the date of find dispogition of the entire action.

B. CaseLaw

Itistrue, as Oden asserts, that there is no definitive case law to shed light onthisissue. Onecase,
Lucasv. Muro Pharm., Inc., No. 94-4052, 1994 Mass. Super. LEXIS 462 (Dec. 2, 1994), discusses
the issue of when the limitations period runs under Section 1367(d), but in a different context than the
present case. In Lucas, the didtrict court dismissed the plaintiff's entire action, which included federal
discrimination daims and supplementa state law cdams, on the same date. The plaintiff gppeded the
dismissal, and the First Circuit affirmed.

The question before the Massachusetts Superior Court in Lucas was whether the thirty-day
limitations period ran from the digtrict court’s dismissa or the Firgt Circuit’s affirmation of the dismisl.

Id. a *6. The Lucas Court hed that the limitations period ran from the First Circuit’ s decision, reasoning
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that it would be awaste of judicid resources to necessitate afiling in state court when a pending appeals
court decison may obviate that need. 1d. at *7-8.

The Lucas Stuationisingpplicable to theingtant case. In Lucas, the plaintiff waswaiting to see if
the gpped eiminated the need to filein state court. The Lucas court found that it was not necessary to
requirefilingin state court while waiting for an appel late decision that would determine whether suchafiling
was even needed.

Here, Oden hasnot asserted that she gppealed the District Court’s dismissa of her supplemental
cdams Shewent directly to Commonwealth court to vindicate those claims, and she has not furthered any
reason why she waited until the Digtrict Court disposed of her federa dams to do this. Therefore, the
judicid economy notion is not involved here.

Where no appedl of the dismissd isfiled, suchas in the present Stuation, afilingin Commonwedth
court is inescapable if the daimant wishes to vindicate those cdlams, regardless of what happens to the
remaining federal dams In Lucas, the decision of whether to file in state court depended on what
happened inthe appeal, whereas here, the decison of whether to file in the Commonwedlth courts had no
reaion to the digpogtion of the remaining federd cdams.  Oden would have had to file in the
Commonwedth courts anyway, the only question was when, not whether. Thus, our reading of Section
1367(d), that in this Stuation the limitations period runs from the date of dismissa of the supplementa
clams, will not require a possibly unnecessary filing in the Commonwedthcourts. Therefore, Lucasisnot
relevant to thisinquiry.

We agree with the trid court that Section 1367(d) does not save Oden’s cdlams from being time-
barred. Asappliedtothisset of facts, thetolling period in Section 1367(d) runsfrom the date of the didtrict

court’ s dismissal and not from the date of find disposition of the action.
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Oden'’s concern that filing in Commonwedth courts within thirty days of dismissd would lead to
the possibility of inconastent determinations in multiple jurisdictions is overblown. If thisdanger exigts, the
Commonwesdlth courts could stay the case until the district court disposes of the federd clams.

[11. Equitable Tolling

Odenarguesthat the doctrine of equitable talling saves her dam frombeing barred by the two-year
gatute of limitations. We disagree. Although we have never gpplied this doctrine, we discussed equiteble
tolling in Zhang, 2001 MP 18.2 We dated that this doctrine, recognized in California and other
jurisdictions, in certain circumstances rdlieves a party from the statute of limitations whenrenewingadam
previoudy filed in federd court. 1d. at 18 (citing Addison v. California, 578 P.2d 941, 944-45 (Cal.
1978) and Collier v. City of Pasadena, 191 Cal. Rptr. 681, 684 (Cal. Ct. App. 1981)). Therationae
isthat it would be “‘inefficient, awkward and laborious” to pursue actions Smultaneoudy in both federd
and state court when the actions are based on the same facts. 1d. (quoting Addison, 578 P.2d at 944).

InZhang, we outlined three factors considered when deciding whether to gpply equitable talling:
(2) the defendant must receive timely notice of the clams; (2) the defendant must suffer no prejudicefrom
the delay; and (3) the plaintiff must act reasonably and ingood faith. Id. at 119 (citing Collier, 191 Cal.
Rptr. at 684 and Ervin v. County of Los Angeles, 848 F.2d 1018, 1019 (9th Cir. 1988)). We added
that snce a defendant recelves proper notice of the initid federa suit, the first two dements are usudly
undisputed, which makes the third element the most determinative. 1d. (citing Kolani v. Gluska, 75 C4dl.
Rptr. 2d 257, 261 (Cdl. Ct. App. 1998)).

To elaborate onthe meaning of this third e ement, we recognized that alate filing thet resultsfrom

2 Even though we issued the Zhang decision two months before Oden filed her appellate brief, Oden fails to mention
Zhang in her brief. We assume that this failure to discuss the leading case in the Commonwealth on equitable tolling
was only amajor oversight by Oden’s counsel and not an attempt to intentionally mislead the Court.
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counsd’s misreading of a statute's alowable refiling period is “*at best . . . a garden variety clam of
excusable neglect’” that will not invoke equitable talling. 1d. at 120 ( quoting Irwinv. Dep't of Veterans
Affairs, 498 U.S. 89, 96, 111 S. Ct. 453, 458, 112 L. Ed. 2d 435, 444 (1990)). Inthe present Stuation,
Oden’ s counsdl misread Section 1367(d), contorting the statute’ s plain wording fromthirty days from the
dismisd of the supplementa dams to thirty days from the dispostion of the entire action. Therefore,
according to Zhang, this Stuation is undeserving of equitable tolling.

Further discussngthisthird dement inthe equitable taling andlys's, we stated that anexcessvetime
interval between the dismissd and the new filing date cannot be “reasonable’ without extraordinary
extenuating circumstances. Id. (citing Kolani, 75 Cal. Rptr. 2d at 262). After andyzing Kolani, which
found that the longest delay ever dlowed in Cdiforniaunder the doctrine was thirty days, we found that
the two-month delay by Zhang was excessve and unreasonable. 1d. at 1 21-22.

Inthe present gtuation, the delay was nearly tenmonths. Oden assarts that she was lulled into not
filing her action sooner because NMC urged her not to file her avil action until NMC had a chance to
resolve the clams interndly through their adminidrative process. This explanationbegs the question as to
why NMC'’s actions prevented her from filing her action in the Commonwedth courts but not from filing
the exact same daimsinfederal court. Not only isthe excessive delay of dmost ten months unreasonable,
but Oden’s purported explanation for this dday isirrationd aswell.

Therefore, we agree with the trid court that equitable talling should not be gpplied to save Oden’s
dams?

CONCLUSION

8 Because the statute of limitations bars Oden’s claims, we do not need to reach the question as to whether a direct action
exists against NMC under the Commonwealth Constitution.
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S0 Ordered this 8th day of August 2003.
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