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BEFORE: DEMAPAN, Chief Justice; CASTRO and MANGLONA, Asociate
Judtices.

MANGLONA, Associate Judtice:

David T. Diaz (“Diaz’) timdy appedls both the tria court's denia of his motion
for a new trid and the impostion of sentence. We have jurisdiction pursuant to Article
IV, Section 3 of the Condtitution and 1 CMC § 3102(a). We affirm the denid of the
new triad but vacate the sentence imposed because the trid court misinterpreted the
sentencing Statute.

ISSUESPRESENTED AND STANDARDS OF REVIEW

This apped presents the following two issues for our consideration:

1 Whether the trid court erred in denying, because it was untimey, Diaz
motion for anew trid based on ineffective assstance of counsd; and

2. Whether the trid court incorrectly applied 6 CMC 8§ 2141(b)(1) when
sentencing Diaz.

We review for abuse of discretion the trial court's denia of a motion for a new trial based
on ineffective assstance of counsel. See United States v. Cochrane, 985 F.2d 1027, 1029
(9th Cir. 1993). We review de novo its determination of whether the defendant received
ineffective assistance of counsel. Commonwealth v. Esteves, 3 N.M.I. 447, 453 (1993).
The trid court's determination that it lacked jurisdiction to hear the motion is an issue of
law, reviewed de novo. Office of the Attorney General v. Rivera, 3 N.M.I. 436, 441 (1993)
(“The issue of jurisdiction is a question of law and subject to de novo review.”). A trid
court’s interpretation of a statute is reviewed de novo. Commonwealth v. Cabrera, 1997

MP192,5N.M.I. 44, 45 (citing Inre*“ SS”, 3N.M.I. 177, 179 (1992)).
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FACTUAL AND PROCEDURAL BACKGROUND?

On April 22, 2002, a jury found Diaz guilty of trafficking a controlled substance
in violation of 6 CMC § 2141(a)* and of crimind mischief in violation of 6 CMC §
1803(a)(1). Diaz filed a motion for a new trid on August 26, 2002. The trid court
entered its Sentence and Commitment Order on August 28, 2002, which sentenced Diaz
on two counts. For the count of Trafficking of a Controlled Substance, the trial court
sentenced Diaz to, among other things, “thirty (30) years imprisonment, with five years
suspended” and a $2,000 fine. Excerpts of Record [hereinafter E.R.] at 2. For the count
of Crimina Mischief, the trid court sentenced Diaz to “one (1) year imprisonment, dl
suspended” dong with various fees® Id. (emphasis omitted).

On September 23, 2002, the tria court held a hearing on Diaz’ motion for a new
trid. The trid court oradly denied the motion, holding that the motion was not made in a
timdly fashion,* and entered its final written decision on September 30, 2002.

Diaz timely appeded on September 30, 2002.°

! The facts are taken from the Appellant’s Opening Brief.

2 Section 2141(a) of Title 6 of the Commonwealth Code reads:
(a) It shal be unlawful for any person knowingly or intentionally:
(1) To manufacture, deliver or possess with intent to manufacture, deliver

or dispense, a controlled substance; or
(2) To create, distribute, or possess with intent to deliver, a counterfeit controlled

substance.
6 CMC § 2141(a).

% This sentence was not appealed and is undisturbed on appeal .

4The Court: What isit? Four months after his conviction?

Counsel:  Yes, that is correct.

The Court: That’swhen he camein?

Counsel:  Yes, Your Honor.

The Court: | don’t think that that’s proper. So I’ m going to deny the motion for anew trial. Thank you.
Excerpts of Record [hereinafter E.R.] at 13:38.

® Diaz actually filed his notice of appeal on September 23, 2002. Commonwealth Rule of Appellate Procedure
4(b)reads, in pertinent part: “[a] notice of appeal filed after the announcement of a decision, sentence ororder
but before entry of the judgment or order shall be treated asfiled after such entry and on the day thereof.”
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ANALYS S

1. The trial court did not abuse its discretion in denying Diaz’ untimely motion
for anew trial.

Diaz admits that he did not file his motion for a new trid based on ineffective
assstance of counsd within the time permitted by Rule 33 of the Commonwedth Rules
of Crimind Procedure, which mandates that such motion be brought within seven days
after the verdict or the finding of guilt. Rule 33 reads:

The court on mation of a defendant may grant a new tria to him/her if
required in the interest of jugtice. If trid was by the court without a jury
the court on motion of a defendant for a new trid may vacate the
judgment if entered, take additiona testimony and direct the entry of a
new judgment. A motion for a new trid based on the ground of newly
discovered evidence may be made only before or within two years after
find judgment, but if an apped is pending, the court may grant the motion
only on remand of the case. A motion for a new trial based on any other
grounds shdl be made within seven (7) days after verdict or finding of
guilty or within such further time as the court may fix during the seven (7)

day period.

¢ Before we address the merits of the appeal, we must discuss the standard of review offered by Diaz.
Commonwealth Rule of Appellate Procedure 28(a)(2) requires the Appellant’s brief to include “[a] statement
of theissues presented for review and the standard of review for each issue.” Com. R. App. P. 28(a)(2). After
listingtheissues to bereviewed, counsel for Diazstated: “[t] hesemattersinvolvethetria court’ sinterpretation
of astatuteand rule and are reviewed denovo. Commonwealth of the Northern Marianalslandsv. Francisco
M. Cabrera, Appea No. 95-016, Crimina Case No. 92-90 (1996).” We note that the authority, as cited, does
not exist and, further, the case to which Diaz was attempting to citeisincorrectly cited asaslip opinion. See
Supreme Court General Order No. 2001-100 6. Focusing on the appeal number provided to us, we have
determined that Diaz was attempting to cite either Commonwealthv. Cabrera, 4 N.M.I. 240 (1995) [hereinafter
Cabrera 1] or Commonwealth v. Cabrera, 1997 MP 1 [hereinafter Cabrera I1]. Thisis not the only deficiency
inthe briefs. Diaz also violated Rule of Appellate Procedure 28(a)(4). Seeinfra 7.

The Commonwealth violated Rule of Appellate Procedure 28(1) when it failed to demonstrate the jurisdiction
of the Superior Court and of this Court by making either the statements required by Rule 28(1)(1)-(3) or a
statement of agreement with appellant’ s statement as permitted by Rule 28(1). Furthermore, in its Brief, the
Commonwealth, attempting (we assume) to direct usto Cabrera |l (Commonwealth v. Cabrera, 1997 MP 1),
incorrectly cited it numeroustimes as “ Commonwealth v. Cabrera, Appea No. 95-016 (N.M.l. Supreme Court,
Submitted Nov. 7, 1996)" in violation of Supreme Court General Order No. 2001-100 /6. This violation may
seemde minimus,but it was aggravated by two factors. First, each party used theincorrect format. Next, there
are a series of Cabrera cases in relative proximity to the slip opinion incorrectly cited by each party. In
addition to the two cases listed above, a third Cabrera opinion was issued. See Commonwealth v. Cabrera,
1997 MP 18. Thus, it was difficult to discern the precise arguments of the parties.

Dueto these errors, an Order to Show Cause why counsel for each party should not be sanctioned shall
issue in conjunction with this Opinion.
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Id. Diaz argues, however, that Commonwedth Rule of Crimind Procedure 2, which
dsates that the Rules of Crimind Procedure “are intended to provide for the just
determination of every crimind proceedings...[tlhey shdl be consrued to secure
gamplicity in procedure, farness in adminidraion, and the dimination of unjudifigble
expense and delay,” obviates his need to timdy file his mation, as it was impossible to
comply’ with the time limit imposed by Rule 33 due to the nature of his clam
(ineffective assstance of counsd).

The trid court’s denid of Diaz motion for a new trid must stand for two reasons.
Fird, there is absolutely no support in the record before this Court for the assertion Diaz
makes which is necessary to his dam that “farness in adminidration” of the Rules of
Crimind Procedure should trump the bright line filing requirements of Rule 33. For
example, Diaz dams that he “had tried more than sixty (60) times without success to
reach his former attorney regarding the case” See supra n.7. He does not, however,
follow (or precede) this assertion with any citation to the Excerpts of Record as required
by Commonwedth Rules of Appellate Procedure 28(a)(3)® and (4)°.

It is not, however, surprisng that Diaz failed to properly cite to the Excerpts of

Record, because the Excerpts is devoid of any reference to the assartion that Diaz “tried

"Heargues: “[t]hereisabsolutely no way that the defendant could havefiled hismotionfor anew trial because
defendant had tried more than sixty (60) times without success to reach his former attorney regarding the case.
Defendant’ s attempt to communicate with hisformer attorney fell on death [sic] ears.” Appellant’sBr. at 5.

& Commonwealth Rule of Appellate Procedure 28(a)(3) reads, in pertinent part: “[t]here shall follow a statement
of the factsrelevant to the issues presented for review, with appropriate referencesto therecord.” Com. R.
App. P. 28(8)(3) (emphasis added).

® Commonwealth Rule of Appellate Procedure 28(a)(4) reads, in pertinent part: “[t]he argument shall contain
the contentions of the appellant with respect to theissues presented, and thereasonstherefore, with citations
to the authorities, statutes and parts of the record relied on.” Com. R. App. P. 28(a)(4) (emphasis added).
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more than sxty (60) times without success to reach his former attorney regarding the
case.”°

As such, we can do nothing but speculate at this time as to whether Diaz was or was
not denied the effective assstance of counsd at trid. Considering the current posture of
Diaz case, this is to be expected. “The issue of ineffective assistance of counsd at tria
ordinarily is raised by collateral attack upon the conviction, and not on direct appeal.”
Commonwealth v. Esteves, 3 N.M.I. 447, 460 (1993). “We may, however, review the
issue on direct apped, but only where ‘the record is sufficiently complete to [ ] decide the
issue.’” Id. (quoting U.S. v. O’'Neal, 937 F.2d 1369, 1376 (9th Cir. 1991) (overruled on
other grounds by In re Alcantor, No. A-72101831, 1994 BIA LEXIS 4, a *29
(Department of Justice, Bd. of Immigration App., May 25, 1994)). As there is nothing in
the record to substantiste Diaz’ clam of ineffective assstance of counsd at trid, we are
unable to subject the dam to de novo review. Consequently, we are unable to determine
if Rule 2's requirement that the Rules be construed so as to secure “fairness in
adminigration” trumps the filing requirement of Rule 33, asit gppliesto Diaz.

Notwithstanding the incomplete record, Diaz argument aso fails because it is
without merit. Assuming, arguendo, that Diaz did, indeed, recaive ineffective assistance
of counsd at his trid, we are convinced that Rule 2 does not dter Diaz's need to file his
motion for a new trid based on the ineffective assstance of counsd within the seven

days required by Rule 33.

Y Thetrial court’s Order Denying Defendant’s Motion for aNew Trial filed on September 30, 2002, does state:

[o]n June 12, 2002, fifty-one (51) days after his conviction, Defendant submitted a letter to
the court with allegations of ineffective assistance of counsel. Specifically, heclaimedthat
his counsel had never spoken to him at CDC, had not followed up on any of hisregqueststo
speak to certain witnesses, nor in any meaningful manner represented him throughout the
entire course of hiscriminal trial.

ER. a5.
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Foremost, while Rule 2 does date that the Rules of Crimina Procedure “shdl be
consrued to secure dmplicity in procedure, farness in adminigraion, and the
dimination of unjudifidble expense and dday,” this does not mean that, in so goplying
the Rules the trid court is to ignore their plain language. Commonwedth Rule of
Crimind Procedure 33 explicitly requires that any motion for a new trid based on
grounds other than newly discovered evidence be made “within seven (7) days dfter
verdict or finding of guilty.”

Further, as the trid court correctly concluded, this seven day period is of
jurisdictiona sgnificance.  Pursuant to Federd Rule of Crimina Procedure 33! “[t]he
seven-day period for filing a motion for a new tria, based upon any ground other than
newly discovered evidence, is a jurisdictiond limit on the district court's power to act.”
United States v. Miller, 869 F.2d 1418, 1420 (10th Cir. 1989).">  Likewise, the
limitations of Commonwedth Rule of Crimina Procedure 33 are jurisdictiond in that

they delineete the period of time in which the trid court may act.

1 Because the Commonwealth Rules of Criminal Procedure are patterned after the Federal Rules of Criminal
Procedure, interpretations of the federal rules are “instructive.” Commonwealthv. Ramangmau, 4N.M.1. 227,
233n.3(1995). For an analysisof the historical jurisdiction of trial courts to entertain motionsfor anew trial
and the Federal Rules of Criminal Procedure, see United Statesv. Smith, 331 U.S. 469, 473-74, 67 S. Ct. 1330,
1332-33,91 L. Ed. 1610, 1613 (1947).

12 See also Lujan v. United States, 204 F.2d 171, 172 (10th Cir. 1953); United States v. Brown, 742 F.2d 363,
368 (7th Cir. 1984); United States v. Dukes, 727 F.2d 34, 38 (2d Cir. 1984); United States v. Tobin, 701 F.2d
1108 (4th Cir. 1983); United States v. Cook, 670 F.2d 46, 48 (5th Cir. 1982); United States v. Fontanez, 628
F.2d 687, 691 (1<t Cir. 1980); United States v. Holy Bear, 624 F.2d 853, 856 (8th Cir. 1980).
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Fndly, there is nothing “unfar” @bout the seven-day limit imposed by Rule 33
generdly*® or as it gpplies specificdly to Diaz. Discussing Fep. R. Crim. P. 33, the
United States Supreme Court noted that new trids:

may be granted for error occurring at the trial or for reasons which were

not part of the court's knowledge a the time of judgment. For the latter,

the Rules make adequate provison. Newly-discovered evidence may be

made ground for motion for new tria within two years after judgment.

For the former, habeas corpus provides a remedy for jurisdictiond and

condiitutiond errors at the trid, without limit of time**
Smith, 331 U.S. a 475, 67 S. Ct. a 1333, 91 L. Ed. a 1614 (dtations omitted).
Similarly, Commonwedth Rule of Criminal Procedure 33 affords adequate provison for
the granting of new trids. The trid court did not er in denying, as untimdy filed, Diaz

motion for anew trid.

2. Thetrial court misinter preted the sentencing statute.

Diaz asserts that the trid court misinterpreted and, consequently, incorrectly

applied 6 CMC 8§ 2141(b)(1) when sentencing him. We agree. Section 2141(b)(1) reads,

in pertinent part:

(b) Any person who violates subsection (a) of this section with respect to:

(1) A subgtance classfied in Schedules | or 11 which is a narcotic
drug or methamphetaminehydrochloride shdl be sentenced for a first
offense to a term of imprisonment for not less than 25 years, a fine of not
more than $10,000, or both and the term of imprisonment shdl not be
subject to suspension, probation or parole. . .

2 One might, however, find an exception in the “unique circumstances” doctrine enunciated by the United
States Supreme Court. See Thompson v. INS, 375 U.S. 384, 84 S. Ct. 397, 11 L. Ed. 2d 404 (1964). The
doctrine holds, in short, that “courts may act on untimely motions when district judges induce partiesto rely
totheir detriment on erroneous extensionsof time.” United States v. Hocking, 841 F.2d 735, 737 (7th Cir. 1988)
(citing Thompson). This doctrineisinapplicable to the facts of Diaz's case, as there is nothing in the record
to suggest, nor does Diaz claim, that thetrial judgein any way induced Diaz to file his motion in an untimely
fashion.

“The Anti-Terrorismand Effective Death Penalty Act of 1996 imposes a one-year statute of limitationsonthe
filing of an application for a writ of habeas corpusin federal court concerning cases from state courts. 28
U.S.C.S. 82244(d)(1) (“A 1-year period of limitation shall apply to an application for awrit of habeas corpus
by apersonin custody pursuant to the judgment of a State court”). Notwithstanding this change, ample time
is till availableto remedy errors made at trial with awrit of habeas corpus.
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6 CMC 8 2141(b)(1).

The crux of Diaz argument is that the trid court faled to consder the possibility
of foregoing incarceration and sentencing Diaz only to the payment of a fine not to
exceed $10,000. See Appdlant's Br. a 3-4. Diaz supports this assertion with references
to the transcript of the sentencing hearing, discussed infra, wherein Diaz asserts it
appears that the trid court fdt obligated to, at a minimum, sentence Diaz to a period of
25 years incarceration.

The Commonwedth agrees with Diaz that, pursuant to § 2141(b)(1), he could
have been sentenced for a violdion of 8§ 2141(a) to a fine, independent of a period of
incarceration. See Commonwedth’'s Br. at 2 (“[T]he court understood that prison or a
fine could be imposed individualy, or together”). The Commonwedth argues that, while
it appears “that the trial court did not serioudy consider™ a sentence of only a fine and
that a sentence of incarceration would be imposed,” id., sufficient evidence exists to infer
that the triad court possessed a “correct understanding of the range of sentences possible.”
Id. In support of this contention the Commonwedth points to the trid court’s statement:

“[slo, the court’s view is that 6 CMC 8§ 2141 can be consdered for sentendng this

* The Commonwealth offers the following as justification why the trial court would not seriously consider
sentencing Diaz to only afine:
Thisisdefendant’sthird drug-related conviction. In addition, the defendant endangered
other persons while fleeing the police and possessed equipment to counter surveillance of
him. Finally, defendant possessed over 100 grams of the controlled substance. The court
had previously asked the parties to address the question of whetherthe court could impose
a life sentence due to this conviction. The court determined that a life sentence for this
conviction would not be lawful.
Commonwesalth’s Br. at 2 (citations and footnote omitted).
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morning, cdling for a conviction, a sentence of a minmum of twenty-five years, ten
thousand dollars, or both."*® E.R. at 21.

Section 2141(b)(1) was amended in 1998, after the Cabrera | and Cabrera Il
decisons.  The plan language of the current verson of 8§ 2141(b)(1) mandates the
imposition of one of three punishments a fine not exceeding $10,000; a term of
imprisonment for not less than 25 years; or both. 6 CMC 8§ 2141(b)(1); see Cabrera Il,
1997 MP 1 14 (interpreting a previous verson of 6 CMC 8§ 2141(b)(1); Cabrera I, 4
N.M.I. a 250-51 (same). The question is whether the trial court realized that the three
discrete options exiged, and accordingly sentenced Diaz pursuant to the dstatute. We
mus vacate Diaz sentence, for we are unclear as to how the tria court interpreted the
Satute.

We are not convinced that the trial court understood that it could sentence Diaz to
only a fine!” While it is true that the trial court correctly stated that the range of
pendties pursuant to § 2141(b)(1) induded “a sentence of a minimum of twenty-five
years, ten thousand dollars, or both,” E.R. a 21, this is nothing more than a recitation of
the language of the statute. As was seen in Cabrera |, atrid court can easly misinterpret
the plain language of a gatute. Cabrera I, 4 N.M.I. at 251. In fact, Cabrera Il shows
that a trid court can mignterpret the plain language of a statute even with the guidance of

a published Opinion from this Court. Cabrera I, 1997 MP 1 4. Thus the fact that, in

16 The Commonwealth argues:
Thestatement clearly impliesthat the court understood that prison orafinecould beimposed
individually, or together. Whileit is apparent that thetrial court may have wanted to impose
a term of imprisonment of less than twenty-five years, the court realized that, having
determined that imprisonment is appropriate, the sentence must be for the statutory period.
Id.

" Thisis not to say that the trial court should impose a sentence which includes only afinein thisinstance,
only that the trial court could have done so.
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Diaz ingtance, the tria court correctly read the statute does not necessarily mean that the
tria court correctly interpreted what was written.

While the fact that the trid court may have had many reasons not to serioudy
condgder sentencing Diaz to only a fine is persuasive, it is not determinative of the
question.  For, while the trid court was admittedly aware of Diaz previous convictions,
reckless conduct, and the large amount of controlled substance trafficked by Diaz, the
trid court aso, numerous times expressed great regret that a minimum period of
incarceration was mandated by the legidature.

For example, thetrid court stated:

Mr. Diaz, dangkulo nu mina ase hu nu hagu. Ti baihu dagge hao nui i
mina ase hu ni hagu, lao i lai ginagagao na baihu sentensia hao biente
Singko anus minimum mandatory saenao guei la ginagageo. Mampos
ede nasentenda, fino' Mr. Arriola, hainterpret i legidative history
serious. Lao hafa hit to cho’ gue yanggen enao gue ilek-nai legidature?
Enao gue i minimum mandatory sentence. Maago ha yu nabaihu punish
hao less, baihu nd e hao sentence less, | sentensamu less, lao ti Snagi
iyoko respongbilidat nabaihu nale hao less. Estai jury kumentus. EStai
jury nu sinangane-hao na guilty hao of estague nacrime. Gof dangkulo
mind ase hu, dangkulo lokkue mina ase nihalokkue i jury Sguro, lao gi
presente ti relevant enao. | sentensa-mu thirty years, beinti snku afius |
minimum poro hun serve yan five years on probation after iyomu twenty
five years na sentence.’®

¥ The Commonweal th translated this passage to read:

Mr. Diaz, | have great empathy for you. | do not liewhen | say | empathize withyou but the
law requiresthat | sentence you to theminimummandatory of 25years becausethat is what
the law requires. This sentencing, as Mr. Arriola put it, is a serious interpretation of the
legislative history. What can we do when the legislature speaks. That is the minimum
mandatory sentence. | want to give you less punishment, less sentencing, but asitismy

responsibility | can not giveyou less. Thejury has spoken. The jury has spokenthat you
are guilty of thiscrime. | greatly empathize with you and | am sure the jury feds the same
empathy for you, but at present that isirrelevant. Your sentenceisfor [30] years, 25 years
minimum and five years on probation after you have served the 25 years sentence.
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ER. a 23-24. The trid court dso sad, “[bjut like | just said to you in Chamorro,
dangkulo mina ase hu nu hagu, lao ti Snabaihu dirogal statute” E.R. a 25.*° Further:

| must tdl you that while punishing a person twenty-five years mandatory

minmum for the status of drug addiction would be crud and unusud. But

punishing a person for engaging in the didribution of drugs, this court

takes the pogtion that it is not unusud and it is not crue. So what are we

looking &? We relooking at aminimum of twenty-five years.
ER. a 20.

Perhaps the mogst persuasve argument the Commonwedth could have made, but
did not, is the fact that the trial court, in sentencing Diaz to thirty years incarceration,
chose to give a sentence more harsh than the twenty five years mandated by statute if the
trid court determined incarceration was appropriate. In Cabrera | we stated, “[t]he fact
that the trid court sentenced Cabrera to eght years imprisonment indicates that the court
not only considered incarceration to be a proper sentence, but that such a sentence should
be more than the [then] minimum five-year period.” Cabrera I, 4 N.M.I. a 251 n.70.
Here, by sentencing Diaz to more than the mandatory minmum amount of time, a thirty
year sentence with five years suspended,® one could infer that the trid court determined
that a fine done would not suffice

That said, we reman in equipoise as to whether the tria court incorrectly

assumed it must incarcerate Diaz or whether it correctly interpreted 6 CMC 8§ 2141(b)(1).

The following exchange seems to highlight the problem:

' This was translated by the Commonwealth to read: “I empathize with you, but | cannot circumvent the
statute.”

2 Seeinfra 111 26-30 for a discussion on the suspension of aportion of Diaz' sentence.
2 At oral arguments, counsel for Diazconceded that to bea® point well taken,” and stated that the thirty years

imprisonment to which Diaz was sentenced “ seems somewhat inconsistent with” the trial court’ s repeatedly
stated desire to sentence Diaz to a shorter period of incarceration.
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Counsd: The dternative here by the use of the word “or” whichis
conjunctive, and it's a word used to indicate the dternative is
to fine Mr. Diaz ten thousand dollars for this particular offense
of drug trafficking. The datute is very clear, Your Honor, on
itsface. Now, if the

The Court: What about the last one “or both”?

Counsd:  Or both, it means either “or”. “Or” is used as a conjunctive
word.

The Court: Or both?

Counsd: Or both, yes.

The Court: Not an --

Counsd: So it's dther -- it means either or not just imposng a
mandatory sentence.  “Or” is used as a function word to
indicate the dternative. So by the word “or” at the end here
“or both” indicates the court can use ether or. However, if the
court -- if the court imposes incarceration for the offense
committed, the court must impose a sentence of at least
twenty-five years without parole, incarceration or suspension.

The Court: So what you're saying isthat the court is given that option--

Counsd:  The court is given that option, yes, Y our Honor.

The Court: -- option to pick one or the other--

Counsd:  One or the other or both.

The Court: -- because of the —

Counsd:  One or the other or both.

The Court: -- because of the “or both” language?

Counsd:  Yes, that's correct, Your Honor. The use of theword, | --

The Court: What kind of language are you spesking?

E.R. at 7-8.

While it is uncdear from the above passage whether the trid court’s confuson stems
from a misundersanding of the plain language of the statute or from counsd’s use of the
word “conjunctive’ when he assuredly meant “digunctive,” we tend to think it may be
the former. After some discusson, the triad court went on to say: “[t]his Satute
contemplates ... providing for a minimum mandatory sentence of twenty five years for a

person convicted of ice trafficking, drug trafficking.” E.R. at 17.
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Further, we cannot say with certainty that the court interpreted the statute correctly
when the attorney for the Commonwealth seemed to misinterpret the statute as well.?? At
sentencing, the Assgtant Attorney Generd made the following argument:

Theré's a range. Theré's dways a range for sentence.  The quedtion is,

where does this defendant fit in that sentence range? | have heard one

word about that. All I've heard is you should ---- one thing | heard, you

should give hm a ten thousand dollar fine. It doesn't even make any

sense. WE're here to determine whether he should get the twenty five year

mandatory minimum or something more than that . . . And he got caught

and he got convicted after he had his day in court and his time in front of

the jury and it would not be right for this court to sentence him to the

minimum, the bare minimum of twenty five years without parole.
ER. a 13-14. Clearly, if one interprets 6 CMC 8§ 2141(b)(1) correctly, the “bare
minmum’ is not twenty-five years of incarceration without parole; the theoretical
minmum is a nomind fine 6 CMC 8§ 2141(b)(1). It should aso be noted that the
grength of the Commonwedth's argument that the trial court correctly interpreted §

2141(b)(1) is somewhat lessened by its statement at oral argument that the record below

was unclear and that we should remand to the triad court for resentencing.®

2 Thisisnot to say that the vacation of a sentence will necessarily follow any time the Attorney General’s
Officeislessthan precise or mistaken in its arguments to the court.

% At the August 13, 2003 appellate hearing, the following exchangetook place between the Court and counsel
for the Commonwealth:

Court: So the question is whether the trial court was following Cabrera or was going around
Cabrera--

Counsdl: Exactly.

Court:  atthetime... it was sentencing Diaz?

Counsel: Exactly. And therecord’snot clear on that point. Ok?

Court: So what do you recommend [we] do when the record is not clear?

Counsel: | believe you either have two choices, Your Honor. Y ou can overrule Cabrera and read
thestatutein the context of thelegislative history, or you could send the case back down
withinstructionsastowhat, ... infact,this Court wants to see on the record when it makes
such a sentencing determination.
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Because we are unconvinced that the trial court was aware of the minimum

sentence avalable under 6 CMC § 2141(b)(1) when sentencing Diaz, we mugt vacate his

sentence. See Cabreral, 4 N.M.I. at 251.
3. Theterm of imprisonment may not be suspended.
We raise sua sponte the fact that the tria court suspended a portion of Diaz
sentence.  Section 2141(b)(1) states that “the term of imprisonment shal not be subject to

sugpendon, probation or parole” 6 CMC § 2141(b)(1). “We construe statutory

language ‘according to its plain-meaning, where it is dear and unambiguous’” Town
House, Inc. v. Saburo, 2003 MP 2 Y11 (quoting Gioda v. Saipan Stevedoring Co., Inc., 1
N.M.l. 310, 315 (1990)). Since the plan language of 6 CMC § 2141(b)(1)
unambiguoudy dictates that the term of imprisonmet “shdl not be subject to
suspension,” the trid court’s suspension of five years of Diaz' period of incarceration is
not permissble.

Each party at oral argument agreed that the trial court should not have suspended
a portion of the sentence. The Commonwedlth agreed that the trid court's “hands are

tied” when it comes to suspending the sentence®* Counsd for Diaz agreed that, “under

the language here, of 2141(b), there can be absolutely no suspension here whatsoever.”

2 On August 13, 2003, the following exchange took place between the Court and Counsel for the
Commonwealth:

Court:  Doesthe statute allow the judge to suspend any portion of the sentence?

Counsel: You'relooking at which charge, for which charge? For the drug charge? Or for the

Court:  Yes, thedrug charge.

Counsel: Well, if you look at 2141(b)(1)(d), after the first offense language where it reads “ 10,000,
orboth” itgoesontosay “ and thetermof imprisonment shall not be subject to suspension,
probation, or parole,” so that languageisclear. There’'s no suspension of that particular
sentence. Once the sentence isimposed for this offense, it’s not subject to any of those
things. And the legislature was pretty clear. It put that language in the statute.

Court: So in other words, thetrial judge’ s hands are tied in this case?

Counsel: Right.
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That said, we redize that a previous case, Cabrera |, could point otherwise. See Cabrera
I, 4 N.M.I. at 250-51. Accordingly, a brief discussion of Cabrera | is needed to darify
the issue.

Cabrerawas found guilty in 1993 of ddivering a controlled substance in violation

of § 2141(a)(1). Id. at 244. He was sentenced according to § 2141(b)(1) to “an eight-

year prison term, with three years suspended and five years to be served without parole,

probation, or suspension.” 1d. Asit then existed, 8 2141(b)(1) read:

(b) Any person who violates subsection (a) of this section with respect to:
(1)...methamphetaming{]hydrochloride may be sentenced
to a term of imprisonment for not more than 10 years, a fine of not
more than $10,000, or both; provided, however, the term of
imprisonment shdl not be less than five years and not be subject to
suspension, probation or parole. . .
Id. at 250. After a discusson of whether the trid court “believed the gstatute required it to
impose a mandatory minmum of five years of imprisonment, without suspension,
probation, or parole” or whether the trid court knew it could impose “an dterndive
sentence congging of, for example, only a fine” we stated that if the trid court realized
that three discrete options existed yet ill sentenced Cabrera to a period of incarceration,
“the sentence it formulated fdls wdl within the datutory guiddines and there is no
error.” 1d. at 251.
To suggest that we had considered and decided whether the suspended portion of
the sentence was dtatutorily permissible is to overreach, and read our holding too broadly.

Our atention in the portion of Cabrera | that deds with sentencing pursuant to §

2141(b)(1) was focused soldy on whether the statute mandated a minimum term of
imprisonment, and not on whether the trid court could suspend a portion of the sentence

contrary to the plain language of the Satute.
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Thus, when sentencing pursuant to 8 2141(b)(1), the trid court has discretion as

to whether the sentence shdl include a term of imprisonment of no less than twenty five
years, however, once that determination is made, the term of imprisonment ordered by
thetria court may not be suspended. 6 CMC § 2141(b)(1).

FHndly, we decline the Government’s request, supra n.24, tha we issue explict
indructions for the trid court to follow when sentencing an individud pursuant to §
2141(b)(1). Asthis apped and Cabrera | and Il cases have made clear, we expect the
trid court to demonsrate that it correctly understood the range of sentencing
posshilities See supra Y18; Cabrera I, 4 N.M.l. a 251. Gengdly, this will be
accomplished by sentencing a convict within the permissible range of punishmernt.

The trid court, however, can create doubt as to whether it correctly interpreted
and applied a sentencing statute by placing statements on the record that suggest that, but
for the actions of the Legidaure, the trid court would have shown lenience. This is not
to say that the trid court cannot express a view that a particular statute is serious or
harsh; however, when, after reviewing the record as a whole, we are not firmly convinced
that the trial court correctly understood and applied a sentencing tatute, we will not
hesitate to find that a fundamenta sructural sentencing error has occurred. This problem
can essly be avoided with the use of prepared remarks rather than speaking
extemporaneoudy, particularly in the sentencing phase of a proceeding.

CONCLUSION

The Commonwedth Rue of Crimind Procedure 2 requirement that the Rules be

construed “to secure amplicity in procedure, fairness in administration, and the

diminaion of unjudtifiable expense and delay” does not obviate a defendant’'s need to



timey file a motion pursuant to Commonwedth Rule of Crimind Procedure 33.
Accordingly, the trid court’s denia of a new trid for Diaz is AFFIRMED. Because we
are uncdear as to whether the trid court understood the permissible range of sentencing
posshilities, we VACATE the sentence imposed and REMAND to the trid court for

resentencing congstent with this opinion.

SO ORDERED THIS 4TH DAY OF SEPTEMBER 2003.
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