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BEFORE: DEMAPAN, Chief Justice, CASTRO, Associate Justice, and ATALIG, Justice Pro
Tempore.

DEMAPAN, Chief Justice:

Appdlant Peter M. Deleon Guerrero, a Chamorro, seeks to overturn his assault and battery
conviction on the grounds that the tria court did not allow him and his attorney to use the Chamorro
language when conducting his trid and questioning witnesses.  Because we have previoudy held that
N.M.I. Congt. art. XXII, 8 3, in designating three officid languages in the Commonwesdlth, gives litigants
aconditutiona right to speak Chamorro in judicia proceedings, we reverse.

FACTUAL AND PROCEDURAL BACKGROUND

Thetrid court convicted Appelant of assault and baitery following abench trid. Beforethetrid,
Appdlant fileda“Noticeto Speak Chamorro.” Thisdocument gavenoticethat the Appelant, hisattorneys
and his witnesses would speak Chamorro exdusvey throughout the tria. The tria court denied
Appdlant’s request and ingtructed his attorney to proceed in English.

Appelant now gppedls his conviction. Appelant clamsthat thetrid court’s decison that thetria
proceed in English instead of Chamorro violated various rights under the Commonwedth Condtitution,
namdy, due process, equa protection and compulsory process for obtaining favorable witnesses.
Appdlant aso contendsthat the trid court’ sdecisonviolatesN.M.I. Congt. art. XXI1, 83, whichprovides
that the officia languages of the Commonweath are Chamorro, Carolinian and English. The appeal being
timdy, we have jurisdiction pursuant to N.M.1. Congt. art. IV, 8 3. After filing his notice of apped,
Appdlant filed a Motion to Stay Execution of his sentence in the tria court, which the court denied.

Appdlant then refiled his Motion in this Court. We stayed the execution of his sentence pending this

3ppedl.
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ANALYSIS

Appdlant sfirg contentionis that the trid court’s refusd to dlow the trid to proceed in Chamorro
violatesArtide XX11, Section3 of the Commonweal thCondtitution, whichdeineates Chamorro, Carolinian
and English asthe officid languages of the Commonwedth. Sincethisis a question of condtitutiond law,
wereview thisissue de novo. Office of the Attorney General v. Rivera, 3 N.M.I. 436, 441 (1993).
Our previous decisoninJasper v. Quitugua, App. No. 97-009 (N.M.I. Sup. Ct. Feb. 8, 1999) (Opinion
a 5), made clear that native Chamorro-gpeaking people have a congtitutiond right to speak Chamorroin
court.

In Jasper, we held that because there are three officid languages in the Commonwedth, the pro
sedefendant in atort case, who was alowed by the trid court to make opening and closng statementsin
Chamorro, should have beendlowed to questionthe witnessesin Chamorro aswell. 1d. Eventhoughthe
defendant inJasper spoke very good English, he was nonethel ess entitled to speak Chamorro becausethe
Commonwedth Condtitution lisss Chamorro as an officid language. 1d. In fact, the Court in Jasper
recognized that dthough usudly the decison of whether to hireaninterpreter isleft to the discretion of the
tria court, Chamorro and Carolinian are treated differently because they are officid languages. |d.

Therefore, the Jasper decison had nothing to do with fundamentad fairness or due process. The
trid court found that the defendant could speak and understand Englishwell enough to conduct a sufficient
defense, and so incorrectly held it was not unfair for imto have to speask English a thetrial. Instead, we
recognized an absolute right to speak Chamorro in court based on the Congtitutiona designation of three
offidd languages. The fact that this Court in Jasper even mentioned the officid language designation
showed that the issue was not fundamenta fairness because a fairness argument would gpply to dl foreign

languages, not just Chamorro, Carolinian and English.
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Jasper ison point here. Thetrid court below found that Appellant, hisattorneysand hiswitnesses
could dl speak Englishwel enough to conduct the trid in English. Therefore, the trid court held that it
would be perfectly fair for thetrid to proceed in English. However, thisis not a case about fundamental
farness. Thisisacaseinvolving Chamorro language, which istrested specidly by the Condtitution and this
Court. Becausethe Court in Jasper approved of conducting tridsin Chamorro regardless of whether the
litigants can spesk English, Appdlant should have been dlowed to conduct his trid in Chamorro, even
though everyone involved spoke English perfectly well. Aswelad out in Jasper, thisdecison is not up
to the discretion of thetria court.

Appdleeis correct in asserting that the condtitutiond framers’ intent was not to create an absolute
right of individuas to demand that government agencies conduct ther officid businessindl threelanguages.
Instead, the intent was that the agencies could choose one or more of the languages in which to carry out
its offidd functions  When proposing that the officid languages of the Commonwedth should be
Chamorro, Carolinian and English, the Committee on Finance and Other Matters explained that:

The Committee believes that the incluson of the officid languages of the
Commonwedth in this new Article would be appropriate as part of its
recognition of the culture and traditions of the people of the
Commonwedth. The government shdl encourage the usage and
preservation of the Chamorro and Carolinian languages, where
appropriate, ingovernment, schools, and other officid functions. Section
3 would permit government agencies to choose, where gppropriate, any
of the three languages. Section 3 does not confer aright onanindividua
to have adocument be trand ated at government expense into another one
of the offida languages. It merely permitsagovernment agency to choose
one or more of three languages in which to transact its business.
Second Northern Marianas Congtitutiona Convention, Report to the Convention by the Committee on

Finance and Other Matters, Committee Recommendation No. 43 (1985).

However, the Court’ sdecision in Jasper indicated that the judiciary has chosen to conduct court
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proceedingsindl three languages. Neither Jasper nor this decison creates an individua right to demand
that government agenciesconduct offica businessin dl threelanguages. Rather, thisprinciple appliesonly
to court proceedings, as we have chosen to conduct our officia businessin thisway.

However, in choosing to conduct our business in this way, we hold that in order for the
conditutiond right to speak Chamorro or Carolinian to apply, the person who wishes to use these
languages must be a native speaker of theselanguages. 1t would betoo costly and time-consuming to allow
everyone, regardless of their native language, to speak Chamorro and Carolinian.

In Jasper, we required that adequate notice be givento ensure that arrangements can be made to
hire an interpreter. Jasper, (Opinion a 5). Here, Appdlant gave five days natice. Wefind that thisis
aufficient.

For the foregoing reasons, we agree with Appdlant that he had an absolute right to speak
Chamorro during histrid. To hold otherwisewould beto undermine Article X X11, Section 3 of theN.M..I.
Condtitution.

Next, weturnto Appellant’s fundamenta fairness arguments, namely, that the trid court’' s refusa
to permit Appelant to conduct hisdefense and question hiswitnessin Chamorro violated Appdlant’ srights
to due process, equa protection and compulsory process for obtaining favorable witnesses. As we
recognized in Jasper, the stlandard of review for thisissue iswhether the trid court abused its discretion
in determining that the trid could proceed in English and that a trandator was not necessary. 1d. (citing
Washington v. Mendez, 784 P.2d 168, 171 (Wash. Ct. App. 1989)); see also United Sates v.
Martinez, 616 F.2d 185, 188 (5th Cir. 1980) (“ The use of courtroominterpretersinvolvesabadancing of
the defendant's condtitutiond rights to confrontation and due process againg the public's interest in the

economicd adminigration of crimind law. That baancing is committed to the sound discretion of the trid
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judge, reversible only onashowing of abuse.” (citations omitted)); United States v. Coronel-Quintana,
752 F.2d 1284, 1291 (8th Cir. 1985) (“The appointment of aninterpreter lieswithinthe sound discretion
of the trid judge. Because the decison to gppoint an interpreter will likely hinge upon a variety of factors,
induding the defendant's understanding of the English language, and the complexity of the proceeding,
issues, and testimony, the trid court, being in direct contact with the defendant, should be given wide
discretion, and this decison should not be disturbed unless the trid court clearly abuses its discretion.”
(atations omitted)). Because Appdlant has not pointed to any convincing evidence thet the trid court’s
actions here were an abuse of discretion, we find that the trid court’s refusal to alow the trid and the
questioning of witnesses to proceed in Chamorro did not violate Appellant’ s rights to due process, equd
protection and compulsory process for obtaining favorable witnesses.

Appdlant does not state any reason why he thinks that the trid court’s refusd to dlow the entire
trid to proceed in Chamorro violates his due process and equd protection rights, even though he makes
the flat assertion. Perhaps Appellant was referring to the Jasper decison, where the Court stated that the
defendant’s contention was that the trial court violated his due process and equa protection rights.
However, the Court neverthelesswent onto reversethe trid court on groundsthat the Commonwedth has
three officd languages. Jasper, (Opinion at 5).

The fact remainsthat Appdlant has not pointed to anything that illustrates how the trid court has
abused itsdiscretionby having the trid proceed in English. Thetria court found that Appellant could spesk
and understand Englishdearly, and Appe lant does not disputethat finding. Thetrid court further alowed
Appdlant to use Chamorro phrases during the course of thetria if necessary.

Appdlant does, however, assert at |east some generd reasons why the refusd to dlow Mr. Kaipat

to tegtify in Chamorro was an abuse of discretion. Appdlant arguesthat anceMr. Kaipat’ s ndive tongue
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is Chamorro, heis morefluent in Chamorro than English. Appdlant dso flatly sates, with no explanation,
that it would have been more appropriate for Mr. Kaipat testify inChamorro because of the cultural context
of the case.

Yet, Appdlant again fails to show how the trid court abused its discretion here. Thetrid court
determined that Mr. Kaipat should testify in English, and, if he had any trouble communicating properly in
English, the court would provide atrandator. Appellant does not point to any moment in the questioning
when Mr. Kaipat had trouble communicating or understanding the questionsin English so asto require a
trandator. Asfar aswe can tell from the transcript, Mr. Kaipat had no trouble speaking and ligeningin
English. However, we cannot review the pace, inflection or tone of voice. Thisisthe precise reason why
we mugt defer to the discretion of the trid court when the decision of whether to use interpreters, in the
context of fundamentd fairness, isat issue. Thetrid judge observes the witnessfirsthand and isin the best
position to determine whether an interpreter is necessary.

Therefore, we find that the trid court did not abuse its discretion and therefore did not violate
Appdlant’s rights to due process, equa protection or compulsory process for obtaining favorable
witnesses.

CONCLUSION
For the foregoing reasons, the Appdlant's conviction is REVERSED and the case is

REMANDED for anew trid in accordance with this opinion.

S0 Ordered this 17th day of October 2003.
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