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ABORTION. 

Constitutionality 

A 

ADMINISTRATIVE LAW 

Section 405, Trust Territory Code, relating to abortion, was so vague 
and indefinite its attempted enforcement in case in question constituted 
a denial of due process and it was, therefore, invalid. (T.T.C., Sec. 405) 
Trust Territory v. Tarkong, 5 T.T.R. 252. 

The statutory provisions of the Trust Territory Code were so vague and 
indefinite that enforcement of it in case in question would have consti
tuted a denial of due process of law as to the defendant. (11 T.T.C., 
Sec. 51) Trust Territory v. Tarkong, 5 T.T.R. 549. 

Under the abortion section of the Code the persons liable are deter
minable by inference only and such indefiniteness and vaguenes's con
stitutes a denial of due process. (T.T.C., Sec. 405) Trust Territory v. 
Tarkong, 5 T.T.R. 252. 

Intent 
The only certainty contained in the abortion statute.is that the intent 
to cause the abortion must be present and this simply precludes abortion 
by accident. (T.T.C., Sec. 405) Trust Territory v. Tarkong, 5 T.T.R. 252. 

Persons Liable 
Abortion statutes by their terms are applicable .to the person �using 
the abortion and do not apply, without specific provision to the pregnant 
woman who is the victim of the act. (T.T.C., Sec. 405) Trust Territory 
v. Tarkong, 5 T.T.R. 252. 

As far as the woman herself is concerned, unless the abortion statute 
expressly makes her responsible, it is generally held, although the 
statute reads any "person", that she is not liable to any crimiIU11 
prosecution, whether she solicits the act or performs it upon herself. 
(T.T.C., Sec. 405) Trust Territory v. Tarkong, 5 T.T.R. 252. 

ADMINISTRATIVE LAW. 

Remedies 
The interpretation of a contract is a question of law and as such is a 
proper one for the courts to decide rather than an administrative 
agency. Ballinger v. Trust Territory, 5 T.T.R. 598. 

Review 
Where the right to pursue an administrative remedy is given, but not 
required, it is within the discretion ()f the court to. entertain suit be
fore the administrative procedure has been exhausted. Ballinger v. Trust 
Territory, 5 T.T.R. 598. 

Whenever a statute prescribes an administrative remedy to be followed 
before resort is had to the courts, that remedy must be followed to its 
ultimate conclusion, however, where an administrative remedy is pro
vided, but not required to be used before suit, the plaintiff is not re-
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ADMINISTRATIVB LAW 

quired in all cases to pursue the administrative remedy as a prerequi
site to suit. Ballinger v. Trust Territory, 5 T.T.R. 598. 

Administrative remedies are not necessarily required to have been 
exhausted before invoking the .court's power where disposition of the 
matter depends solely on the decision of a question of law. Ballinger v. 
Trust Territory, 5.T.T.R. 598. 

The Trust Territory Personnel Mariual does not require mandatory 
.exhaustion of review.or appeal rights contained .therein. Ballinger v. Trust 
Territory, 5 T.T.R. 598. 

APPEAL AND ERROR. 

Generally 
It is necessary, in assignments .. of error, to. show .spec~fically wherein 
the act~on complained of is erroneous, and how it prejudiced the rights 
of the appellant. In re Estate of Wisly, 5 ·T.T.R. 81. 

Failure of the court to notify any interested party of what it proposed 
to do in contrast to Master's findings and proposal is adequate grou~d 
for vacating former ~ctil:m taken after such occurrence. In re Estate of 
Rose, 5 T.T.E. 648. . . . 

An appeal from a Community Court is a right granted by the Trust 
Territory Code and may not be denied. Karuo v. Chochy, 5 T.T.R 304. 

Final judgment or Order 

The~ppellate jurisdiction of the Appellate Division of the High Court 
is limited to a review of final judgments or orders of the Trial Pivision 
but a denial of a motion for default judgment is not such a final order 

.and i~ not subject to appellate re~ew. American Foreign Ins. Assoc. v . 
. Nam Trading Co., 5 T:1'.R: 350. . 

Evidentiary Error 
Error in receipt or rejectiohofeviijence or 'other procedural irregularity 
is not a ground for disturbing a judgment by virtue of6 Trust Territory 
Code Section 351 "unless refusal to take such action appears to the 
court inconsistent with substantial justice". (6 T.T.C., Sec. 351) Bina v. 
Lajoun, 5 T.T.E. 366. 

Rejection. of rebuttal evidence was a denial of due process and was 
inconsistent with substantial justice thus warranting reversal of the 
judgment. Loton v. Langrin, 5 T.T.R. 358. 

Scope of Review 
It is not the function' of the appellate court to ascertain whether the 
evidence "supports" one side or the other. Henos v. Kaiko, 5 T.T.R. 352. 

The appellate function is to determine whether there is any evidence 
supporting the judgment. Henos v. Kaiko, 5 T.T.R. 352. 

-Facts 
Normally, an appellate court will not examine the evidence in an 
attempt to determine whether it more strongly favors one conclusion or 
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ASSAULT 

another; it is sufficient that there be some evidence supporting the 
result reached. Kalo v. Karapaun, 5 T.T.R. 536. 

On appeal, sufficiency of the evidence when it relates to the weight 
or probative values' of conflicting, evidence may not be considered. 
Ngirchelui v. Rebechong, 5 T.T.R. 115. 

The appellate, court is expected to make every reasonable presumption 
in favor of correctness of the deci!!ion of the lower court, the burden 
being upon appellant to affirmatively show error. In' re Estate of 
Wisly, 5 T.T.R. 81. 

When the record on appeal shows a complete absence of proof on an 
essential element the challenge to the sufficiency of the evidence may 
be considered by the appellate court; Ngirchelui v. Rebechong, 5 T.T.R. 
115. 

,Where there is, sufficient' evidence in ,the opinion of the trial court to 
justify ,the conviction, appellate court will not upset such verdict. 
Buike!!pis v. Trust Territory, 5T.T.R. 135. 

-Record 
The content of the record, affirmed by -the trial judge, is the respon
sibility of the party alleging prejudicial error in the record. Skilang v. 
Trust Territory, 5 T.T.R. 190. 

Record on Review-Firtditigs of Fact and Conclusions of L~w 
While there is no mandatory rule in the Trust Territory requiring the 
Trial Division to make separate findings and conclusions of law as there 
is in the United States Federal Courts, the rules of law governing 
appeals in the Trust Terri~ry make it imperative that findings be made. 

i,Loton v. Langrin, 5T.'1;.R. 358. , 

'Aband~ning Appeal::.-Generally 
An appeal will be considered as, or presumed to be, abandoned' where 
appellant does an act inconsistent with its prosecution, such as 'tnaking 
application to the trial court for relief. Kaneshima v. Trust, Territory, 
5 T.T.R. 99. ' 

,-Absence From Jurisdiction 
Absence of ll-ppellant from court's jurisdiction is a compelling reason 
for holding his appeal abandoned. Kaneshima v. Trust Territory, 5'T.T.R. 
99. 

ASSAULT. 

'Generally 

Assault is an attempted battery, that is, it is an action which falls 
short of battery but includes an intent to inflict injury. (T.T.C., S-ec. 

-378) Trust Territory v. Benemang, 5 T.T.R. 32. 

Assault is an intentional, iInlaWful offer of corporal injury to another 
by force, or force unlawfully directed toward 'the person of another, 
under such circumstances' as create well-founded, fear -, of imminent 
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ASSAULT 

peril, coupled with an apparent present ability to execute attempt, if not 
prevented. (T.T.C., Sec. 378) Trust Territory v. Benemang, 5 T.T.R. 32. 

The use of insulting and abusive words will not, standing alone, justify 
an assault. Walker v. Kinney, 5 T.T.R. 149. 

An intent to cause bodily harm plus the act of throwing a rock was 
sufficient to sustain a charge of assault even though the rock missed 
and no harm was done. (T.T.C., Sec. 378) Trust Territory v. Benemang, 
5 T.T.R. 32. 

Attempt 
It is the general rule that a criminal charge may not be made for 
attempted assault. Trust Territory v. Benemang, 5 T.T.R. 32. 

Malice 
The court would not presume the existence of malice in the face ot 
direct testimony that immediately following incident in question the de
fendant expressed regret for his actions and offered to apologize to the 
plaintiff. Walker v. Kinney, 5 T.T.R. 149. 

Aggravated Assault-Generally 
The Code sets forth the crime of aggravated assault and defines it as 
a battery with a dangerous weapon with intent to kill, rape, rob, inflict 
grievous bodily harm or to commit any other felony against the person of 
another. (T.T.C., Sec. 377) Trust Territory v. Benemang, 5 T.T.R. 32. 

Trust Territory Code Section 377-A provides a criminal penalty for un
lawful assault and battery and commission of such an offense is negli
gence per se. (T.T.C., Sec. 377-A) Mechol v. Kyos, 5 T.T.R. 262. 

Aggravated assault is distinguishable from assault and battery with a 
dangerous weapon in that the latter omits any reference to intent to 
inflict grievous bodily harm. (T.T.C., Secs. 377, 377-A) Trust Territory 
v. Benemang, 5 T.T.R. 32. 

ASSAULT AND BATTERY. 

Generally 
One act cannot be both an assault and a battery smce assault is 
only an attempt to inflict harm whereas battery is the actual unlawful 
infliction of· harm. (T.T.C., Sec. 379) Trust Territory v. Benemang, 
5 T.T.R. 32. 

An actor is subject to liability to another for battery if he acts intending 
to cause a harmful or offensive contact with the person of the other or a 
third person. Mechol v. Kyos, 5 T.T.R. 262. 

Attempted Battery 
Attempted battery falls short of the crime and becomes an assault. 
(T.T.C., Sec. 379) Trust Territory v. Benemang, 5 T.T.R. 32. 

An assault and an attempted battery both consist of an intent to harm 
another together with an overt act toward its commission but which 
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ASSAULT AND BATTERY WITH A DANGEROUS WEAPON 

falls short of completion; they are one and the same. (T.T.C., Sec. 379) 

Trust Territory v. Benemang, 5 T.T.R. 32. 

A charge of attempted battery is improper as an attempted battery is 

an assault. (T.T.C., Sec. 379) Trust Territory v. Benemang, 5 T.T.R. 32. 

Self-Defense 

To justify resistance with a deadly weapon in a manner likely to cause 

death or serious injury to the opposing party, the defendant must have 

had a reasonable fear of loss of life or of great or serious bodily injury. 

Mechol v. Kyos, 5 T.T.R. 262. 

-Evidence 
There was no evidence that an unarmed old man, even though he may 

have been the aggressor, could have reasonably caused fear of serious 

bodily injury in the mind of the defendant to justify defendant's use of 

a knife upon the plaintiff. Mechol v. Kyos, 5 T.T.R. 262. 

Liability to Third Person 

Where defendant expressed an intent to harm one person but instead 

while fighting with a third person inflicted harm on him, he was liable 

even though hIS original intent was not to harm such third person. 

Mechol v. Kyos, 5 T.T.R. 262. 

ASSAULT AND BATTERY WITH A DANGEROUS WEAPON. 

Generally 

While evidence showed that defendant threatened the complaining wit

ness with a machete, obviously a dangerous weapon, where the defend

ant did not inflict harm it was not a battery with a dangerous 

weapon. (T.T.C., Sec. 377-A) Trust Territory v. Benemang, 5 T.T.R. 32. 

A charge of attempted assault and battery with a dangerous weapon 

was an invalid charge and the defendant was entitled to a dismissal 

upon that count. (T.T.C., Sees. 377-A, 431) Trust Territory v. Benemang, 

5 T.T.R. 32. 

Dangerous Weapon 

The fact that persons admitted throwing stones at complainant, one 

of which hit him, would sustain a charge of assault and battery with a 

dangerous weapon as well as an assault charge. (T.T.C., Secs. 377-A, 

378) Trust Territory v. Benemang, 5 T.T.R. 32. 

Assault 
An assault is merged in the battery in the crime of assault and battery 

with a dangerous weapon; the statutory intent of the code is to set 

forth the crime of battery with a dangerous weapon thus the term 

assault is surplusage adding nothing to the definition. (T.T.C., Sec. 

379) Trust Territory v. Benemang, 5 T.T.R. 32. 

Attempt 
The two elements of attempt and of assault are intent and action 

which falls short of a battery, thus an attempt to commit assault and 

battery with a dangerous weapon is the same as an assault with a 
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ASSAULT AND BATTERY WITH A DANGEROUS WEAPON 

dangerous weapon, but there is no such crime in the Trust Territory 
Code. (T.T.C., Sec. 377-A) Trust Territory v. Benemang, 5 T.T.R. 32. 

ATTORNEY AND CLIENT. 

Generally 

Counsel for a party does not appear before the courts of the Trust 
Territory as a matter of right. Quitugua v. Mendiola, 5 T.T.R. 347. 

How long counsel continues to exercise the privilege of appearing 
before the courts of the Trust Territory depends upon his recognition 
of ethical considerations and his obligation to truth in all dealings with 
the court. Quitugua v. Mendiola, 5 T.T.R. 347. 

' 

BAILMENTS. 

Liability-Bailee 

B 

The liability of a bailee is to use due care in the use and custody of the 
property and to return it in substantially the same condition it was in 
when the bailee received it, and this rule applies to gratuitous bail
ments. Baiei v. Bilamang, 5 T.T.R. 389. 

A bailee is liable for the breach of his contract and liable, also, in a tort 
action for injury to the property bailed, occurring during a use of. it by 
him, .or by others with his consent, which was neither expressly nor im-

"
pliedly authorized by the contract of bailment, even though such injury 
was the result of accident and not of negligence in the manner in which 
the property was used. Baiei v. Bilamang, 5 T.T.R. 389. 

BOUNDARIES. ' ' 

Evidence 

In the absence of adequate evidence either way the court will accept 
the boundary as surveyed by Land Management. Tarsisio v.: Fefan 
Municipality, 5 T.T.R. 504. 

BURGLARY. 

Felonious Intent 

Upon consideration of all the evidence, the court was convinced beyond 
a reasonable doubt that the accused did unlawfully and by force enter 
the dwelling house occupied by the prosecuting witness with the intent 
to commit a felony. Trust Tenitory v. Manalo, 5 T.T.R. 208. 

C 

CARRIERS. 

Contract of Carriage 

A contract of carriage is entire and indivisible; it is made for one 
cargo and for one voyage. Guerrero Family Inc. v. Micronesian Line Inc. 
5 T.T.R. 87. 

698 



CARRIER� 

Bills of Lading-Generally 
The receipt of goods lies at the foundation of the contract to carry 
and deliver, thus if no goods are actually received there can be no 
valid contract to carry or to deliver. Guerrero Family Inc. v. Micronesian 
Line Inc., 5 T.T.R. 87. 

A bill of lading is an instrument of two-fold character and is at once 
a receipt and a contract. Guerrero Family Inc. v. Micronesian Line hic., 
5 T.T.R. 87. 

As a receipt a bill of lading is an acknowledgment of the, receipt of 
the property on board his vessel by the owner of the vessel. Guerrero 
Family Inc. v. Micronesian Line Inc., 5 T.T.R. 87. 

As a contract a bill of lading is a contract to carry safely and deliver. 
Guerrero Family Inc. v. Micronesian Linelnc., 5 T.T.R. 87. 

-acceptance 
Acceptance of a bill of lading without objection is assent to it. Guerrero 
Family Inc. v. Micronesian Line Inc., 5 T.T.R. 87. 

�Liabi1ity 
A bill of lading imports a receipt of goods to be transported and delivered 
!1t the place of destination, but , it extends only to the goods actually 
received or within the control of the carrier or their representatives. 
:;uerrero Family Inc. v. Micronesian, Line Inc.; 5T.T.R., 87. , 

The carrier is not responsible for a deficiency in the quality, as com
pared, to that described in, the bill of lading, if he safely delivers the 
very goods he actually received for, transportation. Guerrero '

Family 
Inc. v. Micronesian Line Inc., 5 T.T.R. 87. 

Bills of lading when signed by the master, ,duly executed in the usual 
course of business, bind the owners of the vessels if the goods were 
laden on board or were actually delivered into the custody of the 
master, but it is well settled law that the owners are not liable if the 
party to whom the bill of lading was given had no goods or the goods 
described in the bill of lading were never put on board or delivered 
into the custody of the carrier or his agent. Guerrero Family ,Inc. v. 
Micronesian Line Inc., 5 T.T.R. 87. 

-Limitation of Actions 
There is nothing fu: the policy' of statutes of limitations,· or, object 
,of such statutes, which forbids the parties to an agreement 'to 'provide 
for a shorter period of limitation; provided the time is not Urireasonably 
short, which is a question of law for determination of the court, and 
shorter periods of limitation in bills of lading are very customary and 
have' been upheld in a multitude 'of C1ises. Guerrero 'Famiiy Inc. v. 
Micronesian Line Inc., 5 T.T.R. 87. 

," , '  , 

Where action dealt with a disputed claim under a bill of lading rather 
than a liquidated debt, a waiver or agreement to extend' the :period of 

'limitation must be made, before, the bar of lirilitations becomes : avail
able. New Hampshire Ins. Co. v. Saipan Shipping Co., Inc., 5,T.T.R. 408. 
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CARRIERS 

A one year time for suit clause is of the greatest importance, thus 
the suit must be brought within one year, even if the carrier fails to 
comply with his obligations under the law and the contract. Guerrero 
Family Inc. v. Micronesian Line Inc., 5 T.T.R. 156. 

CIVIL PROCEDURE. 

Generally 
The law is no respecter of persons in that it does not distinguish between 
and treats all persons in an action as having equal standing in the com
munity and being of equal worth and, except in domestic relations 
matters, the need of one litigant and the ability to pay of another does 
not affect the determination of lawful claims. Jitenburu v. Lios, 5 T.T.R. 
383. 

The court should be alert to see that a party is not prevented by igno
rance or inadvertence from introducing important evidence that would 
appear readily available to him, and the usual trial procedure should 
not be adhered to so closely as to prevent the introduction of such evi
dence after the usual time for it, so long as the court is convinced that 
the party or inexperienced counsel is honestly endeavoring to proceed 
as properly as he knows how. Loton v. Langrin, 5 T.T.R. 358. 

A motion to dismiss and a motion for summary judgment are not the 
same either procedurally or in the results reached. Guerrero Family Inc. 
v. Micronesian Line Inc., 5 T.T.R. 87. 

When respondents were told by a messenger from the chief prosecutor 
not to go to court because he c.ould not be there, they were justified 
in ignoring the trial setting even though they were technically obliged 
to appear at the time set. Ennato v. Kintin, 5 T.T.R. 243. 

Costs-Transcript on Appeal 
An appeal can be perfected without payment of cost of transcript in 
accordance with Rule 32f(1), Rules of Criminal Procedure, also appli
cable to Civil Procedure, and 6 T.T.C. § 406. Mendiola v. Quitugua, 5 
T.T.R.351. 

Damages 
Civil liability may arise from mutual combat which mayor may not 
include a criminal offense. Mechol v. Kyos, 5 T.T.R. 262. 

In the absence of contradiction court must accept on appeal trial 
court's findings as to the amount of damage unless there is obvious 
error. Ngirchelui v. Rebechong, 5 T.T.R. 115. 

Demand for Trial 
The effect of defendant's demand for trial was to put in issue every 
allegation of the plaintiff. Walker v. Kinney, 5 T.T.R. 149. 

Trial-Jury Trial 
The right to unbiased and unprejudiced jurors is an inseparable and 
inalienable part of the right to trial by jury guaranteed by law. "Iroij" 
on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 
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CIVIL PROCEDURE 

It is the province of the court, the trial judge, to determine and decide 
questions of law presented at the trial, and to state the law to the jury, 
and it is the province of the jury to decide or determine the facts of the 
case from the evidence adduced, in accordance with the instructions 
given by the court. "Iroij" on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

It is the affirmative duty of the trial court to take positive action to 
ascertain the existence of improper influences on jurors' qualifications 
and to take whatever steps are necessary to diminish or eradicate such 
improprieties. "Iroij" on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

-Cross-Examination 

Under Trust Territory Rule 12(e), Rules of Criminal Procedure, also 
applicable to Civil Procedure, cross-examination is solely limited to its 
relevancy to the issues. Binni v. Mwedriktok, 5 T.T.R. 373; "Iroij" on 
Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

The propriety of a question on cross-examination does not depend upon 
the point having been raised on direct examination. "Iroij" on Jebdrik's 
Side v. Jakeo, 5 T.T.R. 670. 

Motion for New Trial-Newly Discovered Evidence 

To warrant the granting of a new trial on the ground of newly discov
ered evidence, it must appear that the evidence is such as will prob
ably change the result if a new trial is granted, that it has been dis
covered since the trial, that it could not have been discovered before the 
trial by the exercise of due diligence, that it is material to the issue, and 
that it is not merely cumulative or impeaching. Kaminanga v. Sylvester, 
5 T.T.R. 341. 

Limitation of Actions 

The policy of statutes of limitations is to encourage promptness in 

the bringing of action, that the parties shall not suffer by loss of evi
dence from death or disappearance of witnesses, destruction of docu
ments, or failure of memory. Guerrero Family Inc. v. Micronesian Line 
Inc., 5 T.T.R. 87. 

The bar of limitations need not be ascertained upon the face of the 
complaint, it may be raised by facts in affidavit or exhibit for the 

purpose of summary judgment. Guerrero Family Inc. v. Micronesian 
Line Inc., 5 T.T.R. 87. 

Summary judgment is appropriate as a matter of law to raise the bar 
of limitations. Guerrero Family Inc. v. Micronesian Line Inc., 5 T.T.R. 
87. 

Since a motion to dismiss challenges the pleadings without supple
mentation the bar of the statute of limitations must be apparent on the 
face of the complaint before the dismissal motion can raise the bar. 
Guerrero Family Inc. v. Micronesian Line Inc., 5 T.T.R. 87. 

Motion to Dismiss-Federal Rules 

Rule 12b of the Federal Rules of Civil Procedure authorize a motion 
to dismiss for failure to state a claim for relief or for other listed 
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CIVIL PROCEDURE 

grounds. (Fed. Rules of Civil Proc., Rule 12b) Guerrero Family Inc. v. 
Micronesian Line Inc., 5 T.T.R. 87. 

Newly Discovered Evidence 
The appellate court may not order a new trial on grounds of newly dis
covered evidence; such motion must be remanded to the Trial Division 
for consideration separate from the appeal. Loton v. Langrin, 5 T.T.R. 
358. 

Witnesses 
Where a witness' testimony was contradicted by so much of the testi
mony from both sides, it was not credible. Souwelian v. Kadarina, 5 
T.T.R.14. 

CONFESSIONS. 

Generally 
There can bE' no such thing as confession of guilt by silence in and 
out of court. Ridep v. Trust Territory, 5 T.T.R. 61. 

Admissibility 
Reviewing court will not upset the trial court's determination of facts 

, upon which admissibility of confessions depends unless there is plain 
error. Skilang v. Trust Territory, 5 T.T.R. 190. ' 

~Waiver of Right 
Where defendant was warned· that he could remain silent and he did 
not do so he could not be heard to complain of the consequences. 
Trust Territory v. Techur, 5 T.T.R. 212. 

A waiver. of right establishes one of the essential elements necessary 
for admission .of a confession in that it is evidence of a voluntary 
act.Skilang v.Trust Territory, 5.T.T.R. 190. 

Where there was a .waiver of right, evidenced by the signatures of 
the accused to their statements, the statements were admissible in 
evidence. Skilang v. Trust Territory, 5 T.T.R. 190. 

The fact that accused's understanding of his rights was erroneously 
limited to' the nght to decline to make a formal written statement 
as against orally discussing the subject and making an "informal" 
confession was not sufficient to exclude the confession. Trust Territory 
v. Techur, 5 T.T.R. 212. 

-Co-Defendant 
Normally, a confession by one defendant against a co-defendant is 
not admissible because it deprives the implicated defendant of his right 
to be confronted with the witness against him and the right to cross· 
examine him; such' inculpating statement is ·inadmissible hearsay. 
Skilang v. Trust Territory, 5 T.T.R. 190. 

The rule that·· a confession by one defendant against a co-defendant 
;, is not admissible is not applicable where the eo.defendant had an op-
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CONSTITUTIONAL 'LAW 

portunity to cross-examine the defendant who made the' confession. 

Skilang v. Trust Territory, 5 T.T.R. 190. 

Corroborating Evidence 

Before a conviction may be sustained the trial court must be convinced 

beyond a reasonable 'doubt of the accused's guilt and this may be 

based upon all the evidence, that is,' both the confession and its cor

roboration. Skilang v. Trust Territory, 5 T;T.R. 190. 

It is necessary in order to sustain a conviction based primarily upon 

a coniession, to 'establish by reasonable evidence the corpus delicti, 

and such evidence may be circumstantial and need not establish the 

commission of the crime beyond a reasonable doubt but· merely be 

substantial an.d either not contradicted or having greater weight than 

any contradiction. Skilang v. Trust 'rerritory, 5 T.T.R. i90. . 

CONSTITUTIONAL LAW. 

Due.Process . 

. '. Although the United States Constitution is not .directly· .applicable to 

th~ Trust' Territory, the constitutional provision as to duepr~cess is 

cim-:l.ed into the Code by Section 4: (T.T.C.~Sec,4) Trust Territory v. 

TarkoI)g,. 5. T.T,R. 252 . 

. ~A statute which either forbids or requires the .doing of .an act in 

t~rms so vague that men of coromon.in.telligence must necessarily 

guess at its meaning and differ as to its application violates the first 

essential ()f due process or' law. (T.T.C., Sec. 4) Trust ,Territory v. 

Tarkong, 5 T.T.R. 252. 

Equal Protection 

Classification is a matter of legislative discretion as long as it is 

reasonable. Karuo v.Chochy, 5 T.T.R. 304. 

The equal protection of laws clause in' the Biil of Rights imposes an 

obligation, on all officials not to interfere with the freedom of individ

uals anymore than is reasonably necessary. 1 T.T.C. § 7. Yang v. Yang, 

5 T.T.R. 427. 

Questions of discrimination and equal protection of laws arise from 

classification of subjects of' legislation and while improper or unfair 

classification violates the protection afforded by Code Section 7, reason-: 

able classification may be made by the legislature. (T.T.C., Sec. 7) 

Karuo v. Chochy, 6 T.T.R. 304. 

Self-Incrimination 
One of the fundamental rights of a person charged with a crime is to 

remain silent, in or out of court. Ridepv. Trust Territory, 5 T.T.R. 61. 

A criminal defendant, if he hears a statement charging him with 

guilt, is not morally or legally called upon to make denial or suffer his 

failure to do so as evidence of guilt; the only time, generillly, an 

accused is obliged to 'speak up is .when he is arraigned and enters his 

plea to the charge. Ridep v.· Trust Territory,5 T.T.R.' 61. 
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CONTEMPT. 

Criminal-Generally 

Criminal contempt, while an ordinarily appropriate punitive proce

dure, is utterly inappropriate when the focus of the controversy is on 

disclosure of information held by members of one branch of govern

ment and desired by members of another branch. Comm. on Resources 

& Development v. Bowles, 5 T.T.R. 577. 

Jurisdiction 
The jurisdiction ofa court in contempt proceedings depends upon 

whether or not the acts of the contemnor, under the circumstances of 

the particular case, amount to contempt. Ennato v. Kintin, 5 T.T.R. 243. 

Upon the arrest on the charge of criminal contempt, the individual 

is subject to all of the protective provisions of the Code. (T.T.C., Sec. 

415) Ennato v. Kintin, 5 T.T.R. 243. 

A criminal defendant may be punished for conduct in contempt of 

court, such conduct being in court or otherwise, during the course of 

the trial by instituting new proceedings after the trial and verdict in 

accordance with any other criminal offense. (T.T.C., Sec. 415) Ennato 

v. Kintin, 5 T.T.R. 243. 

Bringing a complaint or information, arrest and trial for criminal 

contempt is subject to all of the rules applicable to trial of any other 

offense, commencing with the recitation in the charge of the specific 

acts, within the language of the statute, which are the subject of the 

complaint. (T.T.C., Sec. 415) Ennato v. Kintin, 5 T.T.R. 243. 

-Failure to Appear for Trial 

A contempt proceeding against a criminally accused person who fails 

to appear for trial is not considered by the courts because it is incidental 

only, if in fact it is contempt, to the trial of the charged criminal 

offense. Ennato v. Kintin, 5 T.T.R. 243. 

When an accused fails to appear for trial a warrant of arrest for 

contempt is not required, rather the court on the nonappearance of the 

defendant may issue a bench warrant for the arrest of the accused 

and remand him to jail, subject to right to bail, until trial of the 

criminal offense is completed. Ennato v. Kintin, 5 T.T.R. 243. 

-Review 

A recitation of jurisdictional facts in the order adjudging accused 

guilty of contempt is necessary, the purpose of this being to enable 

the appellate court to determine, by an inspection of the record, whether 

a contempt has in fact been committed and whether the court had 

jurisdiction to punish it. Ennato v. Kintin, 5 T.T.R. 243. 

CONTRACTS. 

Generally 

Where signing of new contract was not relevant to a determination 

of rights under a separate, former agreement, plaintiff was. not thereby 
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estopped from suing, nor had he waived his right to sue, on the former 

contract. Ballinger v. Trust Territory, 5 T.T.R. 698. 

Construction 
In interpreting a contract, the usual rule is that the court must con

strue words most strongly against the party who used them, and that 

rule includes contracts made by the government. Ballinger v. Trust 

Territory, 5 T.T.R. 598. 

EmploYment contract between Government and teacher which pro

vided for annual salary adjustment "for change of schedule, increase 

of training and! or experience" meant that salary adjustments would 

be made annually, although not to employees whose work was unsatis

factory. Ballinger v. Trust Territory, 6 T.T.R. 598. 

COURTS. 

High Court 
The jurisdiction of the High Court permits a trial de novo. Ennato v. 

Kintin, 6 T.T.R. 243. 

The decisions of the Appellate Division of the High Court constitute 

the "supreme law" of the Trust Territory. "lroij" on Jebdrik's Side v. 

Jakeo, 6 T.T.R. 670. 

The Trial Division of the High Court is bound by the decisions of the 

Appellate Division. "Iroij" on Jebdrik's Side v. Jakeo, 6 T.T.R. 670. 

Neither the Trial Division, nor a jury, can change the rule of law as 

announced by the Appellate Division, that can only be done by the 

Appellate Division itself or the Congress of Micronesia. "Iroij" on 

Jebdrik's Side v. Jakeo, 6 T.T.R. 670. 

While a full panel of three judges in the Appellate Division should be 

the rule, the absence of one judge, for whatever reason, does not 

deprive ·those remaining of the authority to render a valid decision, 

since two judges constitute the required quorum. (T.T.C. Sec. 121) 

Guerrero Family, Inc. v. Micronesian Line, Inc., 5 T.T.R. 631. 

It is improper for the Trial Division of the High Court to conceive 

of its role as that of a reviewing court, rather than that of a trial 

court considering preliminary matters. Marbou v. Termeteet, 6 T.T.R. 

656. 

The Trial Division of the High Court must, whenever possible, make 

its decisions without resorting to constitutional interpretation. Trust 

Territory v. Anderson, 6 T.T.R. 332. 

While the Trial Division of the High Court is not bound by the United 

States Supreme Court decisions it should recognize such precedents as 

goals to be reached so far as they are applicable to conditions existing 

in the Trust Territory. Trust Territory v. Ngiraitpang, 5 T.T.R. 282. 

As the Trial Division of the High Court has discretion to modify 

a determination . of the District Court regarding bail, it was an 
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abui:leof discretion for the Trial Division to refuse to consider such 
matter. (12 T.T.C. § 256) Marbou v.Termeteet,5 T.T.R. 655. 

Community Courts 
Community courts do not have jurisdiction to determine land ownership. 
Osaki v. Pekea, 5 T.T.R. 255. 

Quorum 
The term "quorum", as applied to courts, generally refers to the require
ment that a certain number of judges must be present in order to render 
a valid decision. Guerrero Family, Inc. v. Micronesian Line, !nc., 5 

. T.T.R. 531. 

Jurisdiction 
A court has the jurisdiction to decide if it has jurisdiction. "Iroij"QI,I 
Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

The question of jurisdiction is the threshold inquiry in every case, thus:; 
before a· court can begin to consider the merits of . the case it must first 
be sure that it has authority to do so. "Iroij" on Jebdrik's Side v. 

; Jakeo, 5 T.T.R. 670. 

In questioning the fulfillment of statutor.y requirements, the court is 
obligated to proceed on the assumption that it lacks jurisdiction until 

. jurisdiction. is affirmatively demonstrated to exist. "Iroij" on J ebdrik's 
. Side v. Jakeo, 5 T.T.R. 67J). 

: ~Party1s departure from the jurisdiction effectively removed hilll from 
the. reach of any. order the court might make. Kaneshima v .. : Trust 
Territory, 5 T.T.R. 99. 

A simple return of the file of a case by· the clerk of the Appellate 
Division to the Trial· Division is not sufficient to re-invest the trial 

. court with jurisdiction. Kaneshima v. Trust Territory, 5 T.T.R. 99. 

When it is possible for parties to resolve their differences in accordance 
with traditional custom it is desirable that they do so. Osaki v. Pekea, 5 
T.T.R.255. 

When parties are unable to reach any agreement then it is the obliga
tiQn of the court to resolve the dispute upon the best evidence presented 
it. Osaki v. Pekea, 5 T.T.R. 255. 

When sentence has been imposed the court loses jurisdiction of the 
case except for certain purposes connected with an appeal. Trust 
Territory v. Mad, 5 T.T.R. 195. 

Once an appeal is taken, jurisdiction is transferred to the appellate 
court where it remains until the appellate proceeding terminates. 
Kaneshima v. Trust Territory, 5 T.T.R. 99. 

-Failure to Establish 
Once a court has decided that the statutory jurisdictional requirements 
have'not been met, it must dismiss the cause of action and. this .is true 
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no matter at what stage the proceedings might be. "Iroij" on· J ebdrik's 
Side v. Jakeo, 5 T.T.R. 670. 

-Amount in Controversy 
The lack of a minimum amount in controversy failing to confer jurisdic
tion is a defense that may be· made by the parties. "Iroij" on Jebdrik's 
Side v. Jakeo, 5 T.T.R. 670. 

A good faith claim is the general measure of the amount in controversy, 
but once the court decides not to accept this claim without proof, the 
claimant must establish that the minimum amount is actually at stake. 
"Iroij" on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

The question of a lack of minimum amount in controversy must be 
determined even when it has not been suggested by the parties. "Iroij" 
on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

Questions Considered 
Statutory questions are for the court, not the jury, to decide. "Iroij" on 
Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

Judicial Notice 
Court recognized, as a matter of common knowledge, that jn the. course 
of nature a child will outlive his parents and survive older brothers 
and sisters. Sepeti v. Fitek, 5 T.T.R. 613. 

Judicial Restraint· 
Judicial restraint is an essential in land matters as insistence upon 
adhering to laws of land custom. Bina v. Lajoun, 5 T.T.R. 366. 

Records 
. Complete release of material from a case file is contrary to judicial 

practice pertaining to retention by the court of case records and if an 
item is to be released it should be released on the condition that an 
accurate copy is retained tn the file. Henosv. Kaiko, 5 T.T;R. 352. 

CRIMINAL LAW. 

(,jenerally . . .. 
Trust Territory courts and counsel appearing I:>efore them should be 
interested in substantial justice in criminal. proceedings rather than 
technicalities. Trust Territory v. Techur, 5 T.T.R. 212. 

Statutes--Construction 
Traditionally penal statutes have been strictly construed in favor of 
the defendant, which is to say that they must give fair warning of 
what the law intends, in language which is commonly understood; 
there must be no reasonable doubt as to the intention of the legislature. 
Hadley v. Trust Territory, 5 T.T.R. 268. . 

-Extra-Territorial Effect 
All criminal laws of the Trust Territory are to be given. their lawful 
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extra-territorial effect unless the contrary intent is clearly indicated. 
(5 T.T.C. § 454) Kodang v. Trust Territory, 5 T.T.R. 581. 

Juveniles 
A defendant between the age 16 and age 18 may be treated as an adult 
or may be afforded juvenile delinquent proceedings at the discretion of 
the court. (11 T.T.C. § 6; 15 T.T.C. § 1) Santos v. Trust Territory, 5 
T.T.R.607. 

A minor between the ages of 16 and 18 may waive his right to be tried 
in a juvenile court by failing to object to the jurisdiction of the court 
in which he was charged. (11 T.T.C. § 6) Santos v. Trust Territory, 5 
T.T.R.607. 

Where a defendant, being at least 16 years old, gives his age as 18 years 
old, the court is not charged with the responsibility of causing an in
dependent investigation of the youth's age to be made. Santos y. Trust 
Territory, 5 T.T.R. 607. 

Complaint 

Person charged with violation of a law in connection with one incident 
cannot be convicted on that charge by showing violation in connection 
with an entirely different incident, without any charge covering the lat
ter incident being preferred. Ridep v. Trust Territory, 5 T.T.R. 61. 

Rule 14(b) of the Rules of Criminal Procedure, while ambiguous, does 
not permit conviction of a greater crime without that crime being 
charged. (Rules of Crim. Proc., Rule 14(b» Ridep v. Trust Territory, 
5 T.T.R. 61. 

Lesser Included Offense 

Conviction of the greater merges all lesser included offenses, whether 
charged or not, but the reverse is not true. Ridep v. Trust Territory, 
5 T.T.R. 61. 

Test of whether the same act constitutes a violation of two distinct 
statutory provisions is whether each provision requires proof of an ad
ditional fact which the other does not. Ridep v. Trust Territory, 5 T.T.R. 
61. 

Whenever there is reasonable doubt as to whether a certain cause of 
action constitutes more than one crime, all the .charges believed war
ranted should be presented to the same court at the same time. Ridep 
v. Tlllst Territory, 5 T.T.R. 61. 

Even though reckless driving and driving while intoxicated are set 
forth under Section 815, Trust Territory Code, they are· separate crimes 
dependent on distinct and separate acts and one is not the lesser of the 
other offense. (T.T.C., Sec. 815) Ridep v. Trust Territory, 5 T.T.R. 61. 

Forfeiture and Penalty-Confiscation 

There is no specific provision of law authorizing the confiscation, 
sale and payment of proceeds to the Trust Territory. Trust Territory v. 
Hartman, 5 T.T.R. 226. 
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District Courts' ordering item forfeited to Trust Territory was a 

"technical irregularity" that resulted in a fine in the amount of the 

sale proceeds of the seized item rather than the specified sum allowed 

by law and as such irregularity did not result in injury to accused, 

order would be affirmed. (T.T.C., Sec. 497) Trust Territory v. Hartman, 

5 T.T.R. 226. 

Bail-Determination of Amount 

With respect to the factual considerations surrounding any determina

tion of bail, a positive showing, of record, of the factual information 

and considerations upon which bail decisions are based is mandatory. 

(12 T.T.C. §§ 251, 254, 258) Marbou v. Termeteet, 5 T.T.R. 655. 

-Modification 

A motion for modification of bail, not habeas corpus, is the proper 

procedure through which to seek review of a bail determination. 

(12 T.T.C. § 256) Marbou v. Termeteet, 5 T.T.R. 655. 

Pre-trial Procedure 

Public has social interest in seeing that guilty persons do not go free 

merely because of error on the part of the constabulary which has 

no bearing on question of guilt of accused. Trust Territory v. Techur, 

5 T.T.R. 212. 

No violation of the provisions in Trust Territory Code, Chapter 6, 

including provisions for a motion to suppress, will in and of itself 

entitle an accused to an acquittal. (T.T.C., Sec. 458) Trust Territory v. 
Techur, 5 T.T.R. 212. 

-Plea of Guilty 

A hearing or interrogation of an accused who has pleaded guilty is 

mandatory under Trul!t Territory Rules of Criminal Procedure, Rule 

10b(2)(b). Benemang v. Trust Territory, 5T.T.R. 22. 

Where a plea of guilty is offered in a criminal case, the court should, 

before making its determination that such a plea is voluntarily made 

with an understanding of the nature of the charge, interrogate the ac

cused personally so that there can be no possible question that the 

accused has authorized the plea and understands its effect. (Rules of 

Crim. Proc., Rule 10b(2) (b» Benemang v. Trust Territory, 5 T.T.R. 22. 

Trial Procedure-Change of Plea 

When a defendant has pleaded guilty in a criminal case, it is within 

the discretion of the trial court to permit the plea to be withdrawn. 

(Rules of Crim. Proc., Rule 10b(2)(b» Benemang v. Trust Territory, 

5 T.T.R. 22.· 

The issue of the defendant's guilt or innocence is not involved in an 

application for leave to withdraw a plea of guilty, rather the issue 

for determination is whether the plea of guilty was voluntary, advisedly, 

intentionally and understandingly entered or whether it was at the time 

of entry, attributable to force, fraud, fear, ignorance, inadvertence or 

mistake such as would justify the court in concluding that it ought not 
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to be permitted to stand. (Rules of Crim. Proc., Rule 10b(2) (b» Bene
mang v. Trust Territory, 5 T.T.R. 22. 

Where it clearly appears that a guilty plea was entered by a defendant 
in justifiable ignorance of his rights, or that he did not understand the 
consequences of his action, or acted as a result of fear, coercion, or 
mistake, such circumstances are usually held to justify the granting of 
a motion to withdraw the plea; however, to constitute a sufficient reason 
for withdrawal of the plea the circumstances must amount to a fraud 
or imposition upon the defendant, or a misapprehension of his legal 
rights. Benemang v. Trust Territory, 5 T.T.R. 22. 

-Reopening Trial 

Motion to reopen trial will not be granted where evidence sought to 
be introduced would not change the judgment previously entered. Trust 
Territory v. Benemang, 5 T.T.R. 42. 

A criminal defendant should be given an opportunity in the interests 
of fairness and justice, to present testimony on a reopened trial when it 
appears an element of defense was overlooked through inadvertence or 
misunderstanding and it is probable there is no great dispute about the 
facts involved. Trust Territory v. Benemang, 5 T.T.R. 42. 

A motion to reopen for further testimony is in a limited sense the 
same as a motion for a new trial because of newly discovered evidence. 
Trust Territory v. Benemang, 5 T.T.R. 42. 

Admissions 

The admissions of the accused could have been received in evidence if 

there had been a showing they were voluntarily made after the warnings 
to the accused had been given as required by Section 464 of the Trust 
Territory Code. (T.T.C., Sec. 464) Ridep v. Trust Territory, 5 T.T.R. 61. 

Testimony containing defendant's admissions of facts, but not a confes
sion, were admissible upon a proper foundation. Ridep v. Trust Territory, 
5 T.T.R. 61. 

Rights of Accused-Allocution 

The Rules of Criminal Procedure. grant the right of allocution and 
absent a showing the accused suffered no prejudice by loss of this 
right, its loss is sufficient to warrant vacating a judgment of guilt and 
the sentence imposed thereon. (Rules of Crim. Proc., Rule 14c(1» 
Benemang v. Trust Territory, 5 T.T.R. 22. 

. 

-Counsel 

Uncontradicted statements of accused that each wanted counsel at time 
of trial and it was not necessary that counsel be present at time of 
interrogation constituted an effective waiver of the right to counsel. 
Skilang v. Trust Territory, 5 T.T.R.190. 

When the police arrange a lineup or other identification proceedings 
the suspect, whether he be charged or not, is entitled to have the Public 
Defender or his repr.esentative, or other defense counsel present; the 
susPect. must be SQ advised and if he. requests .cQunsel the prOCeedings 
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may not be 'held lliltil counsel is present. Trust Territory v.Ngiraitpang, 
5 T.T.R. 282. 

Where the identification of the accused in court was not derived ,from,' 
any unfair or suggestive police procedure and it arose out of the cir
cumstances surrounding the criine itself; the absence of the public de
fender or his representative did not improperly deprive the accused of 
counsel at a critical stage of the investigation leading to his trial. 
Trust Territory v. Ngiraitpang, 5 T.T.R. 282. ' 

""'-Failure to Te~tify 
, • I • 

A defendant in a criminal case need not take the witness stand and 
no unfavorable inference against him may be drawn from his failure to 
be a witness in his own behalf. Trust Territory v. Benemang, 5T.T.R. 
32. ' 

-:-::-Accused alii W:itness . , 
, "When the accused voluntarily testifies he is subject to the same rules 

'as other witriesses, and'hisfailure todimy a mat~rial fact Within his 
knowledge previously testified to against him warrants the iriference 
'it is true. Trust Territory v. Bimemang, 5 T.T.R. 32. 

Burden of Proof-Presumption of Innocence 

A defendant 'in acri~nal case is entitled to have the presumption 
of innocence throughout the trial ; that is, he is presumed to be innocent 

, 'until actually proved, to be gUilty and that presumption never shifts 
,from "the defendant during the trial. Trust Territory v. Sablan, 5 l'.T.R. 
46. 

-Prima Facie Case 
"In a crhninal prosecution' the Government has the burden' of proving 

,all of the elements of the offense charged and that burden never shifts 
,from the Govetnmentto the defendant; however, ,there may come a point 
'during trial' when the burden 01 going forward with the evidence might 
rest upon the defendant and this is principally when the Government has 
established a prima facie case. Trust Territory v. Sablan, 5 T.T.R. 46, 

-Reasonable Doubt 
Even though the defendant was connected with' the charged crimes, it 
became the obligation of the prosecution to prove beyond a reasonable 
doubt that the event was in fact a crime. Trust Territory v. Ngiraitpang, 
5 T.T.R. 282. 

. ': - . . 

EY1dence-ExculpatorySta,tements 

The trial courtean believe all, part or none of an exculpatory statement. 
Otis v. Trust Territory, 5T.T.R. 309. 

"':-Written Statement ()f Accused 
By hissigriaturetoa written statement and his signature to the 
standard notice to the accul\ed the writings in question were admissible 
absent a showing by the accused that he had been' unfairly imposed 
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upon and that as a result his signature was not voluntarily written. 
Ridep v. Trust Territory, 5 T.T.R. 61. 

Self-Defense 
One who provokes a fight runs the risk of suffering the normal results 
of such provocation and cannot fairly claim self-defense as an excuse 
for using a dangerous weapon to resist such results. Trust Territory v. 
Benemang, 5 T.T.R. 32. 

Where the accused was a trespasser and attempted to engage in a 
fight with complainant, the complainant had a legal right to chase the 
accused from the yard, and as the accused was not in any danger and 
was not forced to perform acts of self-defense then the theory of self
defense was inapplicable. Trust Territory v. Benemang, 5 T.T.R. 32. 

Attempt 
To constitute attempt there must be an act done with intention of 
committing a crime, tending to but falling short of the act intended. 
Trust Territory v. Benemang, 5 T.T.R. 32. 

A single criminal act cannot be both committed and attempted. Bene
mang v. Trust Territory, 5 T.T.R. 22. 

A charge may not be made upon an attempt to commit an attempt. 
Trust Territory v. Benemang,5 T.T.R. 32. 

If there was a single criminal act involved :in: the charge, then a second 
count charging an attempt should be dismissed When a plea of guilty 
is entered to the commission of the crime. Benemang v. Trust Territory, 
5 T.T.R. 22. 

If there are two separate and distinct acts, one involving the commission 
of the .crime and the other amounting only to an attempt to commit 
the same crime as was consummated by the separate act, then a plea 
should be taken to both charges. Benemang v. Trust Territory, 5 T.T.R. 
22. 

Witnesses 
It is proper that a witness remain silent rather than deny an in
cident falsely and thus commit perjury. Trust Territory v. Benemang, 
5 T.T.R. 32. 

New Trial 
To obtain a new trial on the ground of newly discovered evidence, such 
new evidence must be of such a character as, on being considered with 
all the rest of the testimony, to leave a reasonable doubt as to the de
fendant's guilt. Trust Territory v. Benemang, 5 T.T.R. 42. 

Newly discovered evidence which tends only to impeach another wit
ness is not sufficient to warrant a new trial unless the impeaching 
evidence is so strong and convincing a different result must necessarily 
follow. Trust Territory v. Benemang, 5 T.T.R. 42. 
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Sentence-Motion for Reduction 
A motion for reduction of sentence is essentially a plea for leniency, 
and presupposes a valid conviction. Kaneshima v. Trust Territory, 5 
T.T.R.99. 

-Modification 
Modification of a mandatory penalty provision may be accomplished only 
by the High Commissioner's power of parole. Trust Territory v. Mad, 
5 T.T.R. 195. 

Under a statute making life imprisonment mandatory upon conviction 
the court is not authorized to diminish a sentence of life imprisonment 
by allowing bail or granting stay of execution pending appeal nor may 
the court reduce the penalty by ordering suspension of sentence after 
a fixed period of imprisonment. Trust Territory v. Mad, 5 T.T.R. 195. 

CUSTOM. 

Applicability 
Custom, like written legislation, may be changed or amended when the 
people involved determine to do so. Bina v. Lajoun, 5 T.T.R. 366. 

When the people concerned desire, for any reason, to reject custom, the 
court should not prevent it. Bina v. Lajoun, 5 T. T.R. 366. 

DECEDENTS; ESTATES. 

Presumption of Death 

D 

Where person had been missing for more than 25 years he was presumed 
to be dead. In re Estate of Fuyihira, 5 T.T.R. 154. 

DEEDS. 

Generally 
Under both common law and United States statutory law that may be 
applied in the Trust Territory, to be eirective a deed must be delivered 
with the intent that it pass title to the land and the common law 
phrase "signed, sealed and delivered" is applicable regardless of statute 
when "sealed" is excluded. George v. Walder, 5 T.T.R.9. 

Construction 
The court may not rewrite a deed to conform to what appears to be 
the intent of the parties. George v. Walder, 5 T.T,R. 9. 

Delivery-Intention 
Whether or not the requisite intent to deliver a deed exists is a question 
of fact for the trial court or jury. George v. Walder, 5 T.T.R. 9. 

The question of delivery or non-delivery of a deed is a question . of 
fact to be determined from the surrounding circumstances of the trans
action and to constitute a valid, effective delivery, it must be shown 
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that the grantor intended to divest himself of title. George v. Walder; 
,,5 T.T.R .. 9. 

Where there was no delivery of the deed by the grantor with intent 
to pass title, the deed was without force and effect. George v. Walder, 
5 T.T.R. 9. 

DOMESTIC RELATIONS. 

Adoption-Consent of Natural Mother 
In the absence of a clear showing of fraud, duress, or lack of jurisdic

, tion in the court, the consent of a natural mother to the adoption of her 
child cannot be withdrawn after the decree has been entered. In re 
Adoption of Samuel, 5 T.T.R. 420. 

Divorce, 
Under American law when the divorce decree does not provide for 
alimony payments to the wife, she is prevented from thereafter askirig 
for support from her former husband. Ngodrii v. Kumaichi, 5 T~T.R. 12~,~ 

Although the settlement of property rights in a divorce decree, or the 
absence: of such settlement, is usually governed by statute in American 
Courts, it is generally held that if the decree does not contain an adjudi
cation - of property rights, the, parties are not absolutely barred from 
bringing an action for settlement of such rights. Ngodrii y. Kumaichi, 
5 T.T.R. 121. 

-Jurisdiction 
The two year residency requirement for granting a divorce in the 
Trust Territory denies a party of equal protection of the laws and is 
thus invalid. (39 T.T.C. § 202; 1 T.T.C. § 7) Yang v. Yang, 5 T.T.R. 427. 

'Foreigil national's residence for purpose of divorce is to be considered 
in the light of the laws of the Trust Territory, rather than any foreign 
jurisdiction ,and where such foreign national had complied with ,the 
residency requirement of the Trust Territory Code, court had jurisdiction 
of the action. (39 T.T.C., Sec. 202) Katindoy v. Katindoy, 5 T.T.R. 412~ 

~rounds 

To establish grounds for' divorce based on the parties having lived 
apart for more than two consecutive years without cohabitation, the 
two year period does not, begin to run until there is a manifestation 
of intent on the' part of the plaintiff not to continue the marriage 
relationship. (39 T.T.C. § 201) Dean v. Dean, 5 T.T.R. 594. 

"":":Defenses 

Under Trust Territory Code court may grant divorce on grounds of 
separation whether or not the separation was by mutual consent. and 
this negates the question of fault. (39 T.T.C., Sec. 201(8» Katindoy v. 
Katindoy, 5 T.T.R. 412. 

"--Custody 

Unless it is demonstrated by the evidence that the mother is not a 
fit and proper person to have custody, the court normally will ,award 
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custody of minor children to the mother. Ikeda v. Ngirachelbaed, 5 
T.T.R. 204. 
Whoever has custody of the mmor children· should hold the family 
house in trust for them. Ikeda v. Ngirachelbaed, 5 T.T.R. 204. 

~Property Settlement 
A husband owes his former wife an obligation to share in .the prop
erty acquired during the marriage, as well as the statutory duty to 
provide support for his children. Ngodrii v. Kumaichi, 5 T.T.R. 121. 

-Support 
Court was Dot precluded from considering child support in case under 
District law, even though the divorce decree made no provision for· it. 
(Palau District Law No. 13-4-66) Ngodrii v, Kumaichi, 5 T.T.R. 121. 

The provisions of Section 704, Trust Territory Code, relatmg to power 
of the court to revise at any time a decree as . to support of· minor 
children, did not imply the court could not make· subsequent provision 
for child support even though the decree did not contain .a· provision 
which could be "revised" in accordance with that· Code provision. 
(T.T.C., Sec. 704) Ngodrii v. Kumaichi, 5 T.T.R. 12l. 

Almost without exception, the American view is that child support may 
be ordered after a divorce decree which contained no provision for sup
port. Ngodrii v. Kumaichi, 5 T.T.R. 12l. 

Support 
Under Palauan statute the offending husband must provide for his minor 
children's support. Ikeda v. Ngirachelbaed, 5 T.T.R. 204. 

In conformity with present-day concepts of individual ownership of 
property in Palau it is appropriate for the coUrts to hear and· decide 
property settlement and child support cases even when the traditi()p.al 
meeting has been held,. a.nd the fair method of making such settlements 
is to consider the position of the parties and their needs after the 
divorce settlement. Ngodrii v. Kumaichi, 5 T.T.R. 121. 

Where former wife had remarried. and .was living in the home. of her 
new husband, the system of matrilineal support, as well as her new 
marriage, should adequately care for her. Ngodrii v.· Kumaichl, 5 
T.T.R.121. 
Palau District Law No. 13-4-66, which imposed an obligation upon a 
father to provide support for his children .under 18 years of age in 
the event of a divorce arising from his fault, was applicable to situa
tions within its terms from and after its effective date and could·· be 
applied to a case although the complaint was filed prior to the effective 
date of that law. (Palau District LllwNo. 13-4-66) Ngodrii v. Kumaichi, 
5 T.T.R. 121. . 

DRIVING WHILE INTOXICATED • 

. Generally 
The presumption, until evidence to the contrary is produced, is that a 
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person is in a state of sobriety. (T.T.C.; Sec. 815(a» Ridep v. Trust 

Territory, 5 T.T.R. 61. 

Intoxication is not presumed from the mere consumption of liquor. 

(T.T.C., Sec. 815(a»Ridep v. Trust Territory, 5 T.T.R 61. 

The mere admission by the accused that he had been "drinking vodka" 

did not establish he was under the influence of liquor. (T.T.C., Sec. 

815(a» Ridep v. Trust Territory, 5 T.T.R. 61. 

EJECTMENT. 

Generally 

E 

The basis of a suit in ejectment to regain possession of land is that a 

defendant in possession is a trespasser as against a plaintiff holding 

title and right to immediate possession. Chutaro v. Sandbargen, 5 T.T.R. 

541. 

Accrual of Action 

A suit to end wrongful possession is a cause of action arising on the 

day suit is brought against the possession. Chutaro v. Sandbargen, 

5 T.T.R. 541. 

ELECTIONS. 

Legislative Responsibility 

Election contests are essentially a responsibility of the legislative 

branch of government under the theory of separation of powers and are 

generally beyond the control of the judiciary except to the extent that 

responsibility therefor has been expressly given the judiciary by legis

lation. BasHius v. Election Commissioner, 5 T.T.R. 290. 

Powers of Court 
Under section 76(c) of the Code the Trial Division of the High. Court 

may order a recount in a contested election; however, the court does not 

have jurisdiction to order anything else. (T.T.C., Sec. 76(c» BasHius v. 

Election Commissioner, 5 T.T.R. 290 • 

. Irregularities 
Where it is alleged illegal votes were cast and it is not possible for 

either party to prove how the alleged illegal votes affected the results, 

the contestants, having the burden of proof, must fail. Basilius v. 

Election Commissioner, 5 T.T.R. 290. 

Recount 
In order for an election recount to be warranted there must be some 

chance that at least some of the alleged wrongs could be corrected by it. 

BasHius v. Election Commissioner, 5 T.T.R. 290. 

EMINENT DOMAIN. 

Taking 
An individual's. property cannot be taken from him for a traditional 

clan use without just compensation either under the custom or ap-
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propriately under the Bill of Rights portion of the Code. (T.T.C., Sec. 4) 
Mariur v. Ngoriaki, 5 T.T.R. 232. 

An individual whose land is taken, without just compensation, for clan 
use is entitled to replacement of his land. Mariur v. Ngoriaki, 5 T.T.R. 
232. 

Compensation-Division of Proceeds 
If all the interested parties have agreed to a division of land income, 
there is no valid reason for not adhering to the agreement. Jitenburu v. 
Lios, 5 T.T.R. 383. 

Where there is no binding custom applicable, division of condemnation 
proceeds should be by aireement and the court should attempt to make 
an agreement for the interested people only when it is clearly evident 
that they are incapable of making their own. Jitenburu v. Lios, 6 T.T.R. 
383. 

Where the iroij, alab and dri jerbal could not unanimously agree on 
the distribution of payments for land taken for government use, the 
court would divide the proceeds equally between them. Muller v. 
Makroro, 5 T.T.R. 570. 

Value---Burden of Proof 
The owners have the burden of proof to establish the.fair market 
value of the property taken for a public purpose, and that value is 
the fair market value as of the date of the taking. Proceedings Trust 
Territory v. Etscheit, 6 T.T.R. 586. ' 

-Just Compensation 
In determining what constitutes "just compensation" in an eminent 
domain action the court is required to establish a fair value for the 
land. (1 T.T.C. § 4; 10 T.T.C. § 54) Proceedings Trust Territory v. 
Etscheit,6 T.T.R. 586. 

In eminent domain proceedings just compensation is the reasonable 
market value of the land at the time the complaint and declaration 
of taking were filed. Proceedings Trust Territory v. Etscheit, 6 T.T.R. 
686. 

-Special Uses 

Although all uses to which property taken by eminent domain is 
adapted and is available and for which there is a current market de
mand may be considered in determining its value, it is improper to 
value a parcel of property based upon a particular or special use, such 
as the cutting of computed timber. Proceedings Trust Territory v. 
Etscheit,5 T.T.R. 686. 

Defendants, in eminent domain case, basing their estimate as to the 
property's value upon the potential worth of mangrove logs, sought 
to estal:>lish a value which was remote, contingent and speculative, and 
as such it was improper and could not be considered by the court. 
Proceedings Trust Territory v. Etscheit, 5 T.T.R. 686. 
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EQUITY. 

Generally 
A judgment which can be made as a matter of law upon acceptably 
proven facts does not require resort to equitable principles to support 
it. Narruhn v. Ester, 5 T.T.R. 664. 

ESTOPPEL~ 

Generally 
When a person stands by and does nothing when he knows someone is 
changing his position because of an assumed right he may not subse
quently come forward and object. Edwin v. Thomas, 5 T.T.R. 326. 

Where person claiming ownership of land stood by and watched the sale 
of such land to a third party without objection, he was estopped to 
later object to such sale. Ochebir v. Municipality of Angaur, 5 T.T.R. 159. 

To attempt to remove someone who has been allowed to enter upon 
land and begun to clear it, without objection, after the improvement 
work has been done and to thereby take advantage of the work is 
basically unfair and is not permissible under the doctrine of estoppel. 
Edwin v. Thomas, 5 T.T.R. 326. 

EVIDENCE. 

Generally 
Uncontradicted and unimpeached evidence must be taken as true in the 
sense that it cannot be arbitrarily disregarded. Ngirchelui v. Rebechong, 
5 T.T.R. 115. 

Where there are two witnesses, one testifying to the occurrence of an 
event, and the other testifying to its nonoccurrence, and the witnesses 
are of equal· credibility, the testimony of the witness asserting the 
affirmative of the issue will be accepted. Teresia v. Neikinia, 5 T.T.R. 
228. 

Where answer was not sufficiently clear to permit any conclusion as to 
the existence of the relationship, if any, between the wrongfUl use of 
the property by the defendants and the subsequently discovered damage 
to the property, court would refer the case back to the trial judge 
for the purpose of. re-opening the matter in clarification of that point. 
Ngirchelui v. Rebechong, 5 T.T.R. 115. 

Burden of Proof 
Reasonable probability is all that is required of evidence in a civil 
case to support a factual conclusion. Ngirchelui v. Rebechong, 5 T.T.R. 
115. 

Documents-Lost or Destroyed 
Because defendant destroyed the will in question, the plaintiff became 
entitled to prove the contents of· the will under. the· "best evidence" 
rule applying to lost or destroyed documents. Linidrik v. Main, 5 
T.T.R.561. . . 
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Hearsay 
Hearsay is defined as evidence which derives its value, not solely 

from the credit to be given to the witness upon the stand, but in part 

from the veracity and competency of some other person who saw the 

accused. Ridepv. Trust Territory, 5T.T.R. 61. 

The hearsay rules apply as forcibly to written statements, documents 

and other instruments as it does to oral testimony. Ridep v. Trust Terri

tory, 5 T.T.R. 61. 

Where information officers were giving in their testimony was ob

tained days after incident in question from someone not called as a 

witness such testimony was plainly hearsay and not admissible. Ridep 

v. Trust Territory, 5 T.T.R. 61. 

Sketch of' scene of incident, made by officer from information given 

by persons who did not testify, is just as much hearsay and inadmi~

sible. as oral statements of persons not called as witnesses. Ridep v. 

Trust Territory, 5.T.T.R. 61. . 

A witness may testify as to his age even though it may technically be 

classified as hearsay evidence. Santos v. Trust Territory, 5 T.T.R. 607. 

Defendant's statement to his mother-in-law at the time of the wound

ing was admissible both as a part of the res gestae .and as an 

admission against interest; both rules sanction admIssion into evidence 

of hearsay. Trust Territory v. Techur, 5 T.T.R. 212 .. 

'-''Res Gestae" 

The theory of the res gestae rule is that utterances, accompanying 

or forming part of a transaction or occurrence spoken spontaneously 

in response to nervous stimulation produced by.the transaction or oc

currence, are admissible in evidence to explain or characterize it; Trust 

Territory v. Techur, 5 T.T.R. 212. 

Since' the 'utterance, under' the res gestae rule, is made under the 

immediate and controlled domination of the senses rather than reason 

and reflection, and during the brief period when consideration of self

interest 'could' not have been fully brought to bear, the utterance may 

be taken as expressing the real belief of the speaker as to the facts 

just observed by him. Trust Territory v. Techur, 5 T.T.R. 212. 

An hour was sufficient under the circumstances to make the state

: ment part of the res ge'stae and therefore admissible. Trust Territory 

v. Techur, 5 T.T.R.212. . , 

The statements by the victim at the time she was struck by thp 

knife; and repeated shortly thereafter to her mother; and perhaps an 

hour later to a hospital nurse are all admissible as part of the 

res gestae. Trust Territory v. Techur, 5 T.T.R. 212. 

Opinion-Generally 

Question. asked of plaintiifat trial as to who had damaged his property 

should not ~avecalled for his opiirlon or conclusion but should have 
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brought forth the facts upon which plaintiff based his opinion; it would 
then become .the obligation of the trial judge to form his own opinion 
and conclusion. Ngirchelui v. Rebechong, 5 T.T.R. 115. 

Presumptions 
Where facts appear presumptions recede. Binni v. Mwedriktok, 5 T.T.R. 

373. 
Conflicting presumptions offset each other and remove the burden of 
overcoming by evidence either presumption. Binni v. Mwedriktok, 5 
T.T.R.373. 
Just as it is true, any fact in contradiction of a presumption destroys 
the presumption, it is also true that the same set of facts may give rise 
to conflicting presumptions and that one presumption· may overcome 
another in conflict with it. Binni v. Mwedriktok, 5 T.T.R. 373. 

Statements of Counsel 
Statements Of counsel, unless made while testifying under oath, are 
not evidence and may not be considered as such. Gibbons v. Owang 
Lineage,5 T.T.R.lD3. 

Stipulations and Admissions 
Judicial admissions are admissible in another civil or criminal proceed
ing involving the same issue. Trust Territory v. Simon, 5 T.T.R. 524. 

In action by government to recover from defendant for damage to gov
ernment vehicle it was unnecessary for the government to offer evidence 
in proof of defendant's liability in view of defendant's prior pleas of 
guilty to charges of driving while intoxicated and reckless driving. 
Trust Territory v. -Simon, 5 T.T.R. 524. 

EXECUTORS AND ADMINISTRATORS. 

Appointment 
Where purported will filed by one petitioning for letters testamentary 
failed to satisfy any of the usual minimum requirements for the execu
tion and attestation of wills and was not entitled to consideration by 
the court, the petition for letters testamentary should be dismissed. 
In re Estate of Chong Hee, 5 T.T.R. 185. 

Suits By or Against-LimitatiOOl of Actions 
The two-year statute of limitations relating to actions against repre
sentatives of decedents in possession of an estate precluded plaintiffs 
from recovering .the land from defendants some ten years after the de
fendants took possession and control of the land upon the death of 
their predecessor. Obkal v. Armaluuk, 5 T.T.R. 3. 

F 

FISH. 

Taking Turtles 
The provisions of the Code relating to the taking of turtles contains 
no specific indication of any territorial limit and is binding upon all 
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Trust Territory citizens, residents,· and . any others subject to Trust 
Territory jurisdictiori, regardless of the location of the party or act. 
(45 T.T.C. § 2) Kodang v. Trust Territory, 5 T.T.R. 581. 

FORMER ADMINISTRATIONS. 

Redress of Prior Wrongs 
Court' will not delve into ancient times to right wrongs or change 
determinations then made. Resenam v. Nopuo, 5 T.T.R. 248. 

A. nation which takes over land from another nation is not required to 
correct alleged wrongs done by the nation formerly holding the land or by 
others while the land was in the hands of the first nation. Ochebir v. 
Municipality of Angaur,5 T.T.R. 159. 

,..-Exception to Applicable Doctrine 

If an alleged wrong occurred so recently before the taking over of lands 
by the second nation that an individual had no time to appeal to the 
courts, the courts of the nation which took over the land, could attempt to 
redress the alleged wrong. Ochebir v. Municipality of Angaur, 5 T.T.R. 
159. 

. 

G 

GIFTS. 

Generally 

A gift does not involve consideration. George v. Walder, 5 T.T.R. 9. 

H 

HABEAS CORPUS. 

Generally 

Habeas corpus is a writ of inquiry and is granted to test the right 
under which a person is detained. Ennato v. Kintin, 5 T.T.R. 243. 

The writ of habeas corpus is designed for the purpose of effecting 
speedy release of persons who are illegally deprived of their liberty. 
Ennato v. Kintin, 5 T.T.R. 243. 

HOMICIDE. 

Generally 

An unlawful killing is one without legal excuse or justification. Trust 
Territory v. Mad, 5 T.T.R. 195. 

Malice aforethought does not necessarily imply any ill will, spite or 
hatred towards the individual killed. Trust Territory v. Mad, 5 T.T.R. 
195. 

Malice aforethought is manifested by the doing of an unlawful act 
intentionally, deliberately and without legal cause or excuse. Trust 
Territory v. Mad, 5 T.T.R. 195. 
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Malice requires or evolves from an intent to wilfully take the life 
of a human or an intent to inflict . great bodily harm, or an intent 
wilfully to act in callous and wanton disregard of the consequences 
to human life. Trust Territory v. Mad, 5 T.T.R. 195. 

Since no one can look into the heart or mind of another, the only 
means of determining whether or not malice existed at the time of 
a killing is by inference drawn from the surrounding facts and circum
stances, as shown by the evidence in the case. Trust Territory v. Mad, 
5 T.T.R. 195. 

Malice aforethought may be inferred from either a finding of an in
tent to inflict great bodily harm or a finding of a wanton and wil
ful disregard of an obvious human risk. Trust Territory v. Mad, 5 
T.T.R. 195. 

Malice aforethought may be inferred from the wilful and wanton 
disregard of human life evidenced by the defendant in flinging a 
butcher knife across a room at his small son and unintentionally fa
tally wo:mding his wife. Trust Territory v. Techur, 5 T.T.R. 212. 

Involuntary Manslaughter-Generally 

To render a person guilty of manslaughter the negligent act which 
caused the death must have been the personal act of the party charged 
and not the act of another. (T.T.C., Sec. 383) Trust Territory v. Ras~, 
5 T.T.R. 276. 

-Elements of Offense 
Under the Trust· Territory statute, involuntary manslaughter consists 
of commission of an unlawful act not amounting to a felony and a single 
act is all that is required. (T.T.C., Sec. 383) Trust Territory v. Rasa, 5 
T.T.R.276. . 

While criminal negligence is not an element of the Trust Territory 
statute on manslaughter, culpable or so-called criminal negligence, when 
it is defined as either a substantial deviation from the standards .of due 
·care or gross, wilful or wanton disregard of the lives or safety of the 
public, constitutes unlawful driving under section 815(b) (1), (2) of the 
Code and either or both of those·unlawful acts will sustain a manslaugh
ter conviction. (T.T.C., Secs. 383, 815(b)(1), (2» Trust Territory v. 
Rasa, 5 T.T.R. 276. 

A finding that in attempting to pass another car the defendant violated 
the provisions of Section 814(b) of the Trust Territory Code with 
death resulting would suffice to sustain a verdict of guilty of involuntary 
manslaughter. (T.T.C., Secs. 814(b), 383) Trust Territory v: Rasaj 5 
T.T.R. 276. 

A determination by the court that the defendant was exceeding the 
speed limit when she lost control of her car with death resulting would 
be sufficient to. find the defendant guilty of involuntary manslaughter. 
(T.T.C., Sec. 383) Trust Territory v. Rasa, 5 T.T.R. 276. . 

Murder by Torture--Elements of Offense 

The elements of murder by torture are an intent to cause crud suf
fering or intent to inflict pain, actual pain suffered, some protraction 

722 



ILLEGITIMATE CHILDREN 

in time and the death must have been caused by the torture. (T.T.C., 

Sec. 385) Trust Territory v. Mad, 5 T.T.R. 195. 

The purpose or motive for intending to inflict pain is not an element 

of the offense of murder by torture. (T.T.C., Sec. 385) Trust Territory 

v. Mad, 5 T.T.R. 195. 

The argument that no inference as to intent and malice may be drawn 

as a general rule when the killing is with bare hands is not appli

cable to' murder charged by torture because an intent to kill, from 

which malice aforethought may be inferred, is not required. (T.T.C., 

, , Sec. 385) Trust Territory v. Mad, 5 T.T.R. 195. 

,1< 

ILLEGITIMATE CHILDREN. 

Generally 
The father Qf' an illegitim'ate child has no legal claim to, it. In re 

Adoption of Samuel, 5 T.T.R., 420; 

INFANTS. 

Ju~enile Delinq1,lenl;Y Proceeding~Nature of Proceedings 

The ultimate aim of juvenile delinquency proceedings is, to effectuate 

the policy against classifying, juvenile offenders as, "criminals". 

, (15 T.T.C.§ 3) Marbou v. Termeteet, 5 T.T.R.655. 

Trust TerrItory juvenile' offender laws, are not intended to be criminal 

in nature, rather they are intended to be civil in both nature and effect 

and their goal is to guide and rehabilitate ,rather than punish. (15 T.T.C. 

§ 1) Marbouv. Termeteet,5 T.T.R. 655. 

""'-Scope :of Proceedings 

'The scope of operation of the juvenile delinquency proceedings must, 

through necessity, be inclusive of all juveniles. (15 T.T.C. § 1) Marbou 

v. Termeteet, 5 T.T.R. 655. 

~Persori.s Covered 

Under the Trust Territory Code all, cases involving a person who has 

not yet attained his eighteenth birthCiay must be initially prosecuted 

under an information of delinquency. (15 T.T.C. § 1) ; Rules of Froc. for 

Juvenile Delinquency Proceedings, R. 3) Marbou v. Termeteet, 5 T.T.R. 

H~ 
, 

Once a person is initially prosecuted under an information of delinquency, 

the government may elect to move for transfer to criminal proceedings, 

or the court may initiate such a motion, then, upon a showing of 

sufficient maturity, and a finding 'of such maturity by the court, a 

criminal information may be SUbstituted for the information Qf delin

quency and the regular criminal processes shall become operative. 

Marbou v. Termeteet, 5 T.T.R. 655. 
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J 

JUDGES. 

Disqualification 
Where court did no more in an overextended justification of his ruling, 
than to correctly state the law, there was no basis for disqualification. 
Uchel v. Owen, 5 T.T.R. 109. 

Reasonable grounds for disqualification did not exist where presiding 
judge was a nominal party to the action at one stage of proceeding 
but was, at that time, acting in another official capacity and had no 
interest in the outcome of the litigation but merely acted as a custodian 
of the property in question pending a determination of the rightful 
owners. In re Estate of Chong Hee, 5 T.T.R. 185. 

JUDGMENTS. 

Stay of Execution 
Staying execution of judgment involves the, exercise of reasonable 
discretion. Karuo v. Chochy, 5 T.T.R. 304. 

Res Judicata 
Public policy and the interests of litigants require that there be an end 
to litigation which, without the doctrine of res judicata would be end
less. Gibbons v. Owang Lineage, 5 T.T.R. 103. 

Res judicata is a bar to a subsequent suit when the prior action involved 
the same parties and there was a judgment on the merits on the same 
cause of action. Jekkeini v. Bilimon, 5 T.T.R. 442. 

Doctrine of res jUdicata rests' upon the ground that the party to be 
affected, or some other with whom he is in privity, has litigated, 
or had an opportunity to litigate, the same matter in a former court 
of competent jurisdiction, and should not be permitted to litigate' it 
again to the harassment and vexation of his opponent. Gibbons' v. 
Owang Lineage, 5 T.T.R.l03. 

An agreement between the le'l'oij, the alab and the plaintiff, who claimed 
to be d'l'i je'l'bal of the land in question, which resulted in the dismissal 
of the prior litigation was not binding on the present defendant who 
was in actual occupancy of the land through his predecessor and who 
was not a party either to the prior suit nor the agreement which 
caused its termination. Jekkeini v. Bilimon, 5 T.T.R. 442 . 

. Summary Judgment 
The function of a summary judgment proceeding is to determine 
whether there is a material issue of fact to be tried; if there is none, 
the court may proceed to determine the controversy as a matter of 
law. Alten v. Alten, 5 T.T.R. 223. 

Summary judgment is appropriate only where there remains no real 
issue of fact to be litigated on trial. New Hampshire Ins. Co. v. Saipan 
Shipping Co., Inc., 5 T.T.R. 408. 
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Summary judgment is available only when there is 'no dispute as to 
any substantial question of fact and one of the parties is entitled to a 
judgment as a matter of law. Milne v .. Moses, 5 T.T.R. 322. 

Where no material issue of fact is present, the court may proceed 
to decide the dispute as a matter of law. Irewei v. Omuhuwong, 5 T.T.R. 
240. 
One resisting summary judgment may not hold back evidence until time 
for trial. New Hampshire Ins. Co. v. Saipan Shipping Co., Inc., 5 T.T.R. 
408. 

Mere formal denials or general allegations which do not show the facts 
in detail and with precision are insufficient ,to prevent the award of 
summary judgment. New Hampshire Ins. Co. v. Saipan Shipping Co., 
Inc., 5 T.T.R. 408. 

Summary judgment as a result of pre-trial conferences has been granted 
on many occasions by the Trial Division of the High Court. Milne v. 
Moses, 5 T.T.R. 322. 

-Federal Rules 
When a motion for summary judgment is made and supported as pro
vided in Rule 56, an adverse party may not rest upon the mere alle
gation or dt:nials of his pleading, but his response, by affidavits or 
otherwise, must set forth specific facts showing that there is a genuine 
issue for trial and if he does not so respond, summary judgment, if 
appropriate, will be entered against him. (Fed. Rules of Civil Proc., 
Rule 56(e» Guerrero Family Inc. v. Micronesian Line Inc., 5 T.T.R. 87 . 

. If it becomes necessary to supplement a motion to dismiss with matters 
outside the pleadings; such as depositions, affidavits, admissions and 
exhibits; then the motion to dismiss is treated as one for summary 
judgment under Federal Rules of Civil Procedure, Rule 56. (Fed.· Rules 
of Civil Proc., Rule 56) Guerrero Family Inc. v. Micronesian Line Inc., 
5 T.T.R. 87. 

Where the motion for summary judgment was made under Federal 
Rule .56 and documents .showing the bar of limitations were filed in 
support, it became incumbent upon opposing party under Rule 56 to con
troyert the motion by presenting facts indicating the limitation was not 
applicable. (Fed. Rules of Civil Proc., Rule 56) Guerrero Family Inc. v. 
Micronesian Line Inc., 5 T.T.R. 87. ' 

Damages 
Plaintiff, if entitled to recover at all, may not have judgment for a 
greater amount than is shown by his proof; the judgment· amount must 
conform to the evidence. Ngirchelui v. Rebechong, 5 T.T.R. 115. 

JURY. 

Selection--Disllualification 
Jurors should be thoroughly impartial as between the parties. "Iroij" on 
Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 
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Grounds for challenge to a juror include, but are not limited to, the 
relationship of guardian and ward, attorney and client, master and 
servant, landlord and tenant, and having been a party adverse to one of 
the parties in a different action. "Iroij" on Jebdrik's Side v. Jakeo, 5 
T.T.R. 670. 

A state of mind in a juror evincing bias for or against either party is a 
ground for challenge. "Iroij" on Jebdrik's Side v. Jakeo,5 T.T.R. 670. 

Bias or prejudice for or· against a party disqualifies one as a juror and 
constitutes cause for challenge. "Iroij" on Jebdrik's Side v. Jakeo, 5 

. T.T.R. 670. 

Bias may be implied because of consangUinity or affinity with either of 
the parties. "Iroij" on Jebdrik's Side v. Jakeo, 5 T.T.R. 670. 

For a court to accept a juror whose iroij erik was counsel for one of the 
parties was reversible error." j'Iroij" on Jebdrik's Side v.- Jakeo, 5 T.T.R. 
670. 

L 

L'ANDi..O~D AND TENANT." 

Leases-Payment of Rent " 
Payment to . one of three having control and "ownership" who leased the 
land" rather than a divided payment to each of the three does not put 
"the lessee in default on the lease. Milne Y. Moses, 5 T.T.R.322. 

Where there was no provision as to whom payment should be" made, as 
",". among" the three owners of leased premises, and lessee could not 

reasonably be expected"to know the amount of each Of the three shares, 
"" lessee's paYmeIit of rent to either of the lessors was reasonable and 
"proper. Milne v. Moses, 5 T.'l\R. 322. 

LIQUOR CONTROL. 

Consumption 
The authority to control liquor consumption and" sale was delegated 
by the Congress 'of Micronesia" to the Palau District Legisbtu're by 

; " section 47(c) (1) of the Trust Territory Code.(T~T.C., Sec. 47(c)(1» 
Skilang v.Trust Territory, 5 T.T.R. 190~ " 

M 

MA:RSHALLS CUSTOM. 

Succession to Titles-Generally 
The normal pattern of Marshallese succession for any land interest 
title is by descent through the matrilineal line and when" it becomes 
extinct, a patrilineal succession may occur for one generation and" after 
that the interests pass in the new matrilineal line; Jitiam v. Litabtok, 
5 T.T.R. 513. 
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A break in' the customary inheritance pattern cannot be continued in
definitely in the case of a member of the bwij entitled to inherit claim
ing the title in question. Linidrik v. Main, 5 T.T.R. 561. 

-Order of Priority 
The strongest priority, in the order of priority to succession to land 
interests under Marshallese custom, is the descendant in the female 
line of the lineage, the second is the ajri, defined as the children of 
the male line of the matrilineal lineage, and the third and weakest 
priority is the adopted child whose interest in land is primarily the 
right to work on and receive benefits from the land belonging to the 
lineage of the adoptive parents. Amon v. Makroro, 5 T.T.R. 436. 

Under the custom, inheritance of an alab's title is by younger broth
ers or sisters or members of a "smaller", that is, lesser, bwij. Linidrik 
v. Main, 5 T.T.R. 561. 

':"""Special Arrangements 
When there is a special arrangement for succession, then' matrilineal 
succession resumes thereafter and it does not .follow that if there is one 
special arrangement, all succession thereafter shall be by special ar
rangement. Jitiam v. Litabtok, 5 T.T.R. 513. 

Without a clear, showing that a special arrangement which breaks or 

interrupts normal succession only was intended to be an interest.,for 
,one lifetime, such interest does not revert but continues in the lineage 
of: appointee under the speciai arrangement that terminate or upset the 
normal course of succession. Binni v. Mwedriktok,5 'r.T.R. 451. 

There is no support under the custom for the theory that once there 
has been an "election" of iroij lab lab, then all successors �ust be 
elected. Jitiam v. Litabtok, 5 T.T.R. 513. 

Because 
'
the right :of decedent was clearly ,established and because it 

cut off the ':former line of succession without any showing it was 'intended 
for the lifetime of decedent, the sisters of the decedent Were the succes
sor alabs and the 'Marshallese system of succession .to interests in land. 
Binni v. Mwedriktok, 5 T.T.R. 451; 

Widow's Rights 
Under the ' custom the widow is the, sole person entitled to receive 
the assets of her husband's estate. In re Estate of Lemman, 5 T.T.R. 
137. 

Under Marshallese custom the widow, upon receiving the assets of her 
'husband's estate,' will confer with her daughters as to a further dis
tribution of the estate, and such distribution is within the sole dis
cretion of the widow and is not within the province of the court. 
In re Estate of Lemman, 5 T.T.R. 137. 

Succession 
Under Marshallese custom, each child is entitled to an equal share of 
their mother's estate. In re Estate of Rose, 5'I\T.R. 648. 
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Under Marshallese custom a decedent's sUrvIVlng spouse is entitled 
to her share and it is her responsibility to make such division as she 
may see fit to his adopted daughter. In re Estate of Rose, 5 T.T.R. 648. 

"Iroij Lablab"-Succession 

It is not a matter for the courts to say whether a claimant should be 
installed as iroij. Bina v. Lajoun, 5 T.T.R. 366. 

It is an established principle of customary land tenure in the Marshall 
Islands that a claimant to the rights in land of an iroij lablab must 
show that the other persons having interest in the land recognize or 
acknowledge the rights of the iroij lablab claimant. Bina v. Lajoun, 5 
T.T.R.366. 

If there is opposition to the person otherwise entitled to be iroij, the 
court should exercise restraint in decreeing entitlement to the position 
even though it is possible for holders of lesser interests in land to thus 
effectively block the exercise of iroij lablab powers. Bina v. Jajoun, 5 
T.T.R.366. 

Whether contrary to custom or not, if those with rights in land oppose a 
claimant to iroij lablab rights and in so doing throw off iroij lablab con
trols contrary to custom, the Appellate Division of the High Court 
should not upset the determination. Bina v. Lajoun, 5 T.T.R. 366. 

-Approval of Wills 

Validity of a will depends solely upon its approval by the iroij lablab. 
Jabwe v. Henos, 5 T.T.R. 458; Linidrik v. Main, 5 T.T.R. 56t. 

Under Marshallese custom, approval of an alab's will by the iroij 
makes it valid, with or without, the approval of the bwij. Linidrik v. 

Main,5 T.T.R. 561. 

Where an Iroij Lablab did not give his consent or approval to will 

in question, sum will had no force and effect. Lokal v. Lolen, 5 

T.T.R.29. 

An attempt to pass dn jerbal interests by will was ineffective where 
the iroij lablab did not approve the will and his representative was pre
vented from objecting to it. Neikabun v. Mute, 5 T.T.R. 493. 

It is assumed, unless there is a convincing showing to the contrary, 
that when the iroij lablab approves a will, there is good reason for 
the disposition desired. Jabwe v. Henos, 5 T.T.R. 458. 

"Alab"-Approval of Wills 

Specific approval of a will by an alab is not necessary. Jabwe v. Henos, 
5 T.T.R. 458. ' 

"KalJimur" 

A Marshallese will or kallimur is distinguished from the American 
concept of "will". Chilli v. Lanadra, 5 T.T.R. 318. 

A kallimur is defined as a determination of land rights within the limits 
allowed by Marshallese custom. Chilli v. Lanadra, 5 T.T.R. 318. 
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Payment of Copra Shares 

There is no law or custom that requires a worker on land to pay copra 

sales shares to a claimant at his peril and as long as a worker has rea

sonable and adequate grounds for paying one party he is relieved 

from further liability. Rijinno v. Dick, 5 T.T.R. 557. 

MARSHALLS LAND LAW. 

Generally 
The applicable law under the custom provides for termination or 

change of a vested land interest only for good cause shown and usu

ally with the approval of all those having present or prospective rights 

in the land. Linidrik v. Main, 5 T.T.R. 561. 

Under the custom, the interests betweel). persons holding land rights are 

mutual, thus the dri jerbal are required to perform the obligations due 

the alab and the alab in turn must respect the rights of the dri jerbal. 

Makroro v. Benjamin, 5 T.T.R. 519. 

When a lineage is asked to work land, it does not follow they acquire 

ownership interest in .the land. Tikoj v. Liwaikam, 5 T.T.R. 483. 

Where neither the defendant's bwij nor the droulul were informed of 

nor gave their approval to the attempted sale to another, such sale 

was invalid. Makroro v. Kokke, 5 T.T.R. 465. 

"Iroij Lablab"-Obligations 

lroij lablab, in pasing on land matters, must have good reasons for 

his decisions when these would upset rights that have been clearly estab

lished. Edwin v. Thomas, 5 T.T.R. 326. 

In passing on land matters, iroij lablab must act with honest regard 

for the welfare of his people and with reasonable consideration for 

rights of all those having interests in the land. Edwin v. Thomas, 5 

T.T.R. 326. 

The consent of the iroij lab lab to an alab's action removing dri jerbal 

from land must be given only after thorough investigation and upon a 

finding that good cause exists for cutting off land interests in accord

ance with the law and the custom. Jabwe v. Henos, 5 T.T.R. 458. 

';";'Powers 

The determination of land rights by the iroij lablab will be pr'tsumed 

correct and will be upset only when there is clear evidence one way or 

another. HenoB v. Kaiko, 5 T.T.R. 352. 

A determination by those exercising lroij Lablab powers is entitled 

to great weight and it is supposed that they are reasonable, unless it is 

clear that they are not. Lokal v. Lolen, 5 T.T.R. 29. 

Under Marshallese custom the iroij, for good cause and upon the exer

cise of fair and reasonable judgment, settle controversies over interests 

in land and the court will recognize and uphold those determinations of 

the iroij unless successfully challenged as unreasonable and arbitrary. 

Henos v. Kaiko, 5 T.T.R. 352. 
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It is the rule under the custom that the iroij lab lab must approve or 
acquiesce in the termination of vested land interests. Tikoj v. Liwaikam, 
5 T.T.R. 483. 

Under Marshallese customary land law a transfer of land interests 
must be approved, in all circumstances, by the iroij lablab. Neikabun v. 
Mute, 5 T.T.R. 493. 

Under the Marshallese system of land tenure, there is a strong obliga
tion on the part of all of those holding various rights in a piece of land 
at the same time to cooperate in a friendly and reasonable manner. 
Henos v. Kaiko, 5 T.T.R. 352. 

A holder of land interests may not transfer those interests without first 
obtaining consent of the lineage and approval of the iroij lablab or the 
person or group exercising iroij lablab authority. Makroro v. Kokke. 
5 T.T.R. 465. 

Under Marshallese custom, establishment or' reestablishment of dri 
jerbal may be accomplished by those having lesser rights in land, 
without any affirmati"ve act or express decision by iroijlablab, but 
merely with his acquiescence or implied consent. Edwin v. Thomas, 5 
T.T.R.326. 

A will transferring dri jerbal rights to be valid must be approved by 
the iroij lablab, but such approval to be effective must be based on both 
careful investigation to ascertain that all necessary lineage consents 
have been given and that there is adequate justification if the rights 
of others are cut off. Edwin v. Thomas, 5 T.T.R. 326. 

On Amo Atoll, if there is only one Alab on a particular wato, 
that Alab may select the [roij La.blab for that wato and the [roij Lablab 
so selected has the right to designate the [roij Erik, and such [roij 
Lablab may act as the [roij Erik. BaiIele v. Serai, 5 T.T.R. 152. 

-Limitation of Powers 
The ~'iroij lablab"doesnot have authority to cut off, change or transfer 
alab . rights, once they are vested, for any reason except good· cause . 

. Binni v. Mwedriktok, 5 T.T.R. 373 .. 

Normally, a dispute over land rights and succession to land interests 
should be settled by the iroij lablab, but the iroij may not cut off· vested 
interests without good cause. Binni v. Mwedriktok, 5 T.T.R. 451. 

Termination interests in land cannot be done without good and legal 
cause and may not be done merely to satIsfy the personal wishes of the 
iroij lablab. Ishoda v. Jejon, 5 T.T.R. 497. 

Under Marshallese custom, it is the requirement that the iroij must 
have good reason to cut off vested interests and very much the same 
result is achieved under the common law of the United States under 
the doctrine of estoppel. Edwin v; Thomas, 5 T.T;R. 326. 

The presumption that vested rights will continue to exist unless ter
minated in accordance with law offsets the general presumption that an 
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iroij acts in accordance with the law until the contrary is shown. BiImi 
'v. Mwedriktok, 5 T.T.R. 373. 

An iroij must give reasonable consideration for the rights of those hav
ing interests in the land and it is not "reasonable consideration" for an 
iroij to make ,a determination without notifying the party who IS .cut off 
from the iand and to jpve him an opportunity to' present his side of the 
issue. Jekkeini v. Bilimo; 5 T.T.R. 442. ' 

-Succession 
A female may hold the office of iroij. Nenjir v. Laibinmij, 5 T.T.It. 477; 

, The Marshallese system ofi1;llwritance of land rights is through the 
matrilineal lineage starting with the oldest through the yOlmgest of 
each generation, thus plaintiff, as a younger sister of the predecessor 
iroij, was entitled under the custom to succeed to the position and the 
fact that an aldb refused tci recognize ,her position did not prechide her 
holding the office. Nenjir v. Laibinmij; 5 T.T.R. 477: ' 

--,-"Jebrik's Side" of Majuro 
, , There is n~ ir~j iablab on Jebrik's side of Majuro, those 'rights are 

exercised by the droulul which is composed of the"iroij eriks :and com
. moilers holding land interests on that side. Tikoj v. Liwaikam,5 T.T.R. 

483." 

"iroij Erik"-Limitation of Powers 
An iroij. erik. may not t.erminate subordinate interests in l!i.~d without 
approvaf or acquiesc~rice of theiroij lablab.Rijinnov. Dick; 5T.T.R. 

557. 
, . 

Upon breach' of the conditions under which one person would 'hold and 
exercise the iroij erik-rights which belonged to another, that other person 
could reclaim his rights and reassign them to another if he so wished. 
Labiliet v. Zedekiah L., 5T.T.R. 273. ' 

Rights once established in accordance with Marshallese' custom, and con
curred in over the years by successors to the lroij who established those 
rights, should not be upset by the courts without a showing of strong 
cause, such as that the establishment of those rights by the 1ro,# was 
a flagrant or arbitrary abuse of his authority under Marshallese custom. 
Baulol v. Lanikieo, 5 T.T.R. 147. 

Where plaintiffs neither showed that Iroijabused his authority in es
tablishing rights nor that defendant's ownership of such rights, were con
trary to Marshallese custom, then such rights would not be upset. 
Baulol v. Lan~kieo, 5 T.T.R. 147. ' 

"Alab"-Establishment 
Until a successor alab is recognized in that office, he is without authority 

.:' to:act.Edwin v~Thomas,5 T.T;R. 326. 

A claim to alab rights may not be made merely because of the exer
cise of dri jerbal rights. Linidrik v. Main, 5 T.T.R. 561. 

731 



MARSHALLS LAND LAW 

-Succession 
The consent of the hoij is essential to a gift or transfer of alab 
rights. Lokal v. Lolen, 5 T.T.R. 29. 

-Obligations 
Under the custom, a holder of alab interests is not obliged to live on nor 
work the land over which he holds such authority. Tikoj v. Liwaikam, 
5 T.T.R. 483. 

-Powers 
Alab rights will be presumed to continue to exist until it is shown they 
were terminated in accordance with Marshallese custom and law. Binni 
v. Mwedriktok, 5 T.T.R. 373. 

The right to designate a dri jarbal on land, without cutting off previously 
vested rights without good cause, is one of the powers of an alab. 
Chilli v. Lanadra, 5 T.T.R. 318. 

-Limitation of Powers 
An alab does not have authority to cut off interests in land by himself. 
Jabwe v. Henos, 5 T.T.R. 458. 

An alab may not terminate or change interests in land by himself, he 
must have the approval and acquiescence of the iroij lablab or, on 
"Jebrik's side" of Majuro Atoll, the droulul or group exercising the 
iroij lablab rights. Makroro v. Benjamin, 5 T.T.R. 519. . 

Under the custom an alab, acting with the approval of the iroij lablab 
or those holding those powers, may not terminate a long-vested interest 
in land without good cause. Makroro V. Benjamin, 5 T.T.R. 519. 

Land interests, once they have vested and have been established for a 
long time, may not be cut off by the alab without the consent of the 
iroij lablab and the iroij lablab may not approve an attempted termina
tion of vested interest without good cause. Neikabun v. Mute, 5 T.T.R. 
493. 

An alab cannot name certain persons exclusively as dri jarbal and 
thereby cut off others' rights unless he can demonstrate good cause. 
Chilli v. Lanadra, 5 T.T.R. 318. 

Once the dri jarbal rights have been determined, an alab may not cut 
off those rights, the dri jarbal may occupy the land and the alab may 
not put him off the land. Lajian V. Likebelok, 5 T.T.R. 417. 

-Removal 
Court will decline to terminate alab rights in the absence of action 
under customary procedure by the iroij lablab. Nenjir v. Laibinmij,. 5 
T.T.R.477. 

Normally, failure to pay an iroij his share of copra sales is adequate 
grounds for removal of either alab or dri jarbal. Nenjir v. Laibinmij, 
5 T.T.R. 477. 
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''Dri Jerbal"-Establishment 
It is recognized Marshallese custom that the ultimate authority in estab
lishing dri jerbal on a piece of land is vested in the iroij lablab provid
ing his decisions are reasonable and in accordance with law and custom. 
Jekron v. Saul, 5 T.T.R. 414. 

Under Marshallese custom, establishment of dri jerbal on a particular 
piece of land can be stopped by iroij lab lab of that land and is supposed 
to have his consent. Edwin v. Thomas, 5 T.T.R. 326. 

The establishment or reestablishment of dri jerbal is often done by those 
having lesser rights in the land without any affirmative act or express 
!iecision by the iroij lablab, but merely with his acquiesence or implied 
consent. Jekron v. Saul, 5 T.T.R. 414. 

A dri jerbal cannot designate his successor dri jerbal to the exclusion 
of the other members of the bwij, particularly when another person 
was recognized by predecessor alabs and the present alab as the senior 
dri jerbal on the land. Chilli v. Lanadra, 5 T.T.R. 318. 

-Obligations 
The settlement of any uncertainty relating to the status of the iroij or 
alab requires that dri ierbal faithfully perform all their obligations. 
Linidrik v. Main, 5 T.T.R. 561. 

Under the custom dri jerbal need not live on the land on which they 
exercise worker rights,· but it is necessary that they "work" the land by 
clearing, planting and harvesting. Tikoj v. Liwaikam, 5 T.T.R.483. 

-Revocation of Rights 
When the status· of the iroij or alab is uncertain, the disregard of 
dri jerbal obligations does not justify terminating dri jerbal interests. 
Linidrik v. Main, 5 T.T.R. 561. 

A dri jeTbal's failure to acknowledge the alab and to pay him his share 
of the copra harvest is generally regarded as good cause for removal of 
the dri jeTbal from the land by the iToij. Jekkeini v. Bilimon, 5 T.T.R. 
442. 

An alab, acting without approval of the iroij lab lab, or in the case 
of "Jebrik's side", the persons or group exercising such authority, can
not terminate a dri jerbal interest in land. Makroro v. Kokke, 5 T.T.R. 
465. 

-Suspension of Rights 
A senior dri jerbal has no authority without specific iroij approval to 
cut oft' another dri jeTbal without good reason. Edwin v. Thomas, 5 
T.T.R.326. 

The most an alab can do to a dri jerbal who has not paid the alab's 
share is to suspend the dri jeTbal's interest until the share is paid. 
Makroro v.Benjamin, 5 T.T.R. 519. 
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When a dri jerbal has disregarded his obligations to the alab~ ,their 
rights are suspended until the controversy causing the conduct contrary 
to custom has been determined. Jekron v. Saul, 5 T.T.R. 414. 

Once 'a person is recognized as dri jerbal he cannot be kept off the land 
without consent of all members of the bwijnor without the approval, 
for good cause, of the iroij erik and the droulul. Lajian v. Likebelok, 5 
T.T.R.417. 

"Iman Aje"-G'enerally 
, Landg;ven by the iroijtoanother for services performed iii. his declin

ing years is known as imon aje; Jabwe v.Henos; 5 T.T.R. 458 .. 

The difference between imon aje il."nd ninnin lands is that ninnin is a 
gift of land from a father to his children while' imon aje:ls' a' gift to 
anyone who has performed services for the giver. Jabwe v .. Henos, 5 
T.T.R.458. 

'-:':"Inheritance 

\.,' , 

Land interests given as i~O?i, cife' 'are subjeCt to inheritance 'by 'the chil
dren of the recipient of the gift and in that respect imo11, aje -is like. 
nirmin land. Jal;>we v. Henos, 5 .T.T.R. 458. . . 

The descent of. imon aje is altogether differeilt .from, kabijukinen which 
is lineage land and descends from. older to younger within the bwij, 
normally a matrilineal descent~. Jabwev. Henos, 5 T.T.R. 458 .. ' . . . .' . . . . . . . . . 

"Kitre" 
Kitre is a gift bya husband to his wife. Makro:ro v. Kokke, 5T.T.R. 
465. 

It is appropriate under Marshallese. custom fora husband to reserv~ 
power of further appointmentov~r land which he gives to his wife as 
kitre~ Ishoda v. Jejim, 5T.T.R. 497. 

Where husband gave land as kitre to his wife, but did not grant her 
"the right to deterinineho~ it should pass after her death,' one who 

'occupied and used the land with the wife's permission, assented in by 
the husband, did not acquire any vested rights, rather' his interest lasted 
only until wife's death. Ishoda v. Jejon, 5 T.T.R. 497. 

"Kotra" Lands--Generally .' 

Kotra lands are solely owned by the iroij and include not only the iroij 
rights but also exclusive alab and dri jerbal interests. Anjouij v. 
Warne, 5 T.T.R. 337. 

-Use Rights 
An iroij may, and usually does, assign someone to work kotra lands for 
him compensating the worker with the dri jerbal share. Ailjouij v. 
Warne, 5 T.T.R. 337 . 

. An ircnj may giv~ kotra land away or' assigIiworkers to it and a: succes
sor iroij: may appoint new workers arid -is not bound to continue workers 
on the land previously appointed" although it is aclolowledged that in 

734 



MARSHALLS LAND LAW 

compliance with general custom, a worker should not be removed with
out good cause. Anjouij v. Wame, 5 T.T.R. 337. 

Where land in question was kotra land and not given as tolemour, the 
dri jerbal assignments made by a succession of iroij lablabs excluded an 
interest of plaintiff who claimed lands as descendant of one who had 
received land as tolemour. Anjouij v. Wame, 5 T.T.R. 337. 

"Mo" Land 

Where land was declared to be his mo land by an iroij lab lab, when he 
died, his worker on the land was entitled to remain on it unless or until 
it was claimed by "close kin" and the new iroij lablab is not necessarily 
"close kin" under the custom. Ishoda v. Jejon, 5 T.T.R. 497. 

"Ninnin" 

Dri jerbal rights given as ninnin do not vest solely in the last survivor, 
rather the descendants of those to whom such rights were given have 
inheritance rights. Edwin v. Thomas, 5 T.T.R. 326. 

When a man gives his children, with all necessary consents, the alab 
rights in land as ninnin under Marshallese system of land ownership, 
the presumption, in the absence of a clear showing to the contrary, is 
that the gift fails· to give any rights to that part of the children's 
maternal lineage outside of these children and their descendants. 
Edwin v. Thomas, 5 T.T.R. 326. 

Had decedent had children surviving him, his ninnin interest, being 

the alab rights, would have descended to his child or children, a will 

would not have been necessary except to pass iroij erik right, but where 

the only survivor was an adopted child, the ninnin interests reverted to 

decedent's father's lineage and could properly be claimed by the oldest 

of that lineage. Amon v. Makroro, 5 T.T.R. 436. 

"Tolemour" 

Tolemour is land given to a commoner for successful services in nursing 

an iroij. Anjouij v. Warne, 5 T.T.R. 337. 

Tolemour is not mentioned in connection with jikin in kokabit, land used 

as a special place in which to give magical medical treatment. Anjouij 

v. Wame, 5 T.T.R. 337. 

Lineage Ownership-Transfer 

A member of the lineage, even though he be the senior member and even 

though he also holds the title of iroij erik, may not give or transfer· 

lineage land without first obtaining the approval of the adult lineage 

members and of the iroij lablab. Muller v. Maddison, 5 T.T.R. 471. 

When the iroij lablab does approve a transfer of interest, it is assumed 

that the necessary consents have been given, however, if the transfer is 

without lineage consent and there is not good reason J('Ir the change, 

then the iroij lab lab's consent may be upset by the court when it is 

challenged. Muller v. Maddison, 5 T.T.R.471. 
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After consent of the lineage is obtained for a transfer, then approval 
of the iroij lab lab, or person or group exercising those powers is essen
tial to accomplish the transfer. Muller v. Maddison, 5 T.T.R. 471. 

Argument that while it would have been wrong for the iroij erik to 
transfer all of the lineage land to his children without lineage consent, 
the transfer of only a part of the land was proper, was without merit. 
Muller v. Maddison, 5 T.T.R. 471. 

Use Rights 
Under Marshallese system of land tenure, there is an obligation on all 
those holding various rights in a piece of land at the same time to be 
loyal to those up the line and to protect welfare of those down the line. 
Henos v. Kaiko, 5 T.T.R. 352. 

The right of an adopted child to work on and receive benefits from land 
belonging to the lineage of the adoptive parents after the death of the 
parents must be with the permission of the lineage of the adoptive 
parent and of the alab. Amon v. Makroro, 5 T.T.R. 436. 

Defendant's interest, if any, in land in question was that of a worker 
who could cut copra with the permission of the alab and the acquies
cence of the iroij lablab and, in accordance with custom, he was required 
to pay the shares due those holding superior interests. Mo J. v. Bwijtak, 
5 T.T.R. 510. 

MOTOR VEHICLES. 

Operatol"'sLicense--Possession 
The requirement of the Trust Territory Code that a license be in the 

- driver's possession means that it shall be knowingly in possession and 
that the ;driver be able to produce it at police request or other appro
priate times. (83 T.T.C. § 159) Otis v. Trust Territory, 5 T.T.R. 309. 

Mumers 
A. muffler functions only upon delivery of exhaust gasses to it and when 
the delivery system is defective, whether because the pipe is missing, 
disconnected or broken, it cannot be said that the muffler is in constant 
operation. (Ponape District Law No. 2L-203-70) Hadley v. Trust Ter
ritory, 5 T.T.R. 268. 

Under Ponape District Law No. 2L-203-70, the Legislature intended to 
require that a motor vehicle be equipped with a muffler, installed so 
that it might perform its purpose. Hadley v. Trust Territory, 5 T.T.R. 
268. 

Damage~enerally 
The wrongdoer in an automobile accident is not obliged to repair the 
damaged vehicle nor to pay its original cost; his only obligation is to 
pay the plaintiff-owner the' amount of his loss. Neton v. Ywelelong, 5 
T.T.R. 300. 

The measure of damages arising from a tort under the common law is 
basically the value of the automobile immediately before and immedi
ately after the accident. Trust Territory v. Simon, 5 T.T.R.524. 
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The amount of damage to an auto resulting from an accident is the 
difference in value immediately before and immediately after the dam
age to the vehicle. Anderesy v. Opuangi, 5 T.T.R. 610. 

The amount of damage to an auto resulting from an automobile accident 
is the difference between the value of it immediately before the accident, 
rather than the cost new, and the value after the accident and this is 
measured by the cost of repairs when they can reasonably be made. 
Neton v. Ywelelong, 5 T.T.R. 300. 

lf the vehicle involved in an accident is destroyed beyond repair, that is, 
the repairs would exceed the cost of a replacement, even then the value 
immediately before the accident is reduced by the salvage value of the 
wreck. Neton v. Ywelelong, 5 T.T.R.300. 

-Law Governing 
Liability for damages arIsmg out of an automobile accident is not 
covered by local custom in Micronesia and is governed by common law. 
Neton v. Ywelelong, 5 T.T.R. 300. 

-Loss of Use 
Loss of use of an auto involved in an accident, if proven, is recoverable 
for the period reasonably required for repairs. Neton v. Ywelelong, 5 
T.T.R.300. 

lf a vehicle cannot be restored to use, loss of use may not be included 
in the damages recoverable as a result of an accident. Neton v. Ywele
long, 5 T.T.R. 300. 

-Commercial Vehicles 
Where the injury done to a commercial vehicle by another's negligent 
or other wrongful act can reasonably be repaired, the basic rule for 
compensatory damages is the difference between the market value of 
the vehicle inimediately before and immediately after the injury or the 
reasonable cost of the repairs required to restore it to the condition it 
was in: munediately prior to the injury. Neton v. Ywelelong, 5 T.T.R. 
300. 

Loss of profits or earnings as the result of damage to a commercial 
vehicle may be considered as an element of damages only if they can 
be computed with reasonable certainty and cannot be recovered where 
such loss is speculative and problematical. Anderesy v. Opuangi, 5 
T.T.R.610. 

Evidence in case was inadequate to justify recovery of lost profits 
because of damage to plaintiffs' taxi, and plaintiffs' failure to repair 
or replace the vehicle, thereby minimizing loss, prevented any recovery, 
for loss of use. Anderesy v. Opuangi, 5 T.T.R. 610. 

-Salvage 
Where use has been made of undamaged parts of, a damaged automobile, 
the measure of the loss is the value immediately prior to the accident 
less the salvage value of the undamaged parts and the value prior to 
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the accident depends upon the delivered cost new, less depreciation 
from date of acquisition to date of destruction. Trust Territory v. 
Simon, 5 T.T.R. 524. 

P 

PALAU CUSTOM. 

Divorce-"Olmesumech" and Food Money 
Support for the wife and property settlements should be determined 
in accordance with tradition and not by the courts, unless or until 
such settlement is not made in accordance with the custom. Ngodrii v. 
Kumaichi,5 T.T.R. 121. 

Under Palauan custom when a wife is tilobed ra rebai she is entitled 
to a property settlement in addition to the payments of olmesumech. 
or "parting money." Ikeda v. Ngirachelbaed, 5 T.T.R. 204. 

Under Palauan customary law olmesumech and food money, if any, 
are due to the same extent and under the same circumstances after 
a court divorce as after a divorce under local custom, but they should 
be handled as a separate matter from the divorce so far as the courts 
are concerned and the same opportunity should be given to settle them 
through traditional channels as after a divorce under local custom. 
Ikeda v. Ngirachelbaed, 5 T.T.R. 204. 

Where olmesumech and food money were paid after proper meetings, 
the payment and acceptance cut off any further claims in that regard 
under the custom. Ngodrii v. Kumaichi, 5 T.T.R. 121. 

-''Tilobed Ra Rebai" 
When a wife is tilobed ra rebai she is cast off under Palauan custom 
by the acts of the husband amounting to adultery or by a new 
marriage with another under the custom. Ikeda v. Ngirachelbaed, 5 
T.T.R.204. 

As to marital or communal property traditional custom provides that the 
wife who is tilobed ra rebai is entitled to all marital property ex
cept the personal items necessary to the man's welfare, and the family 
automobile may be such an item. Ikeda v. Ngirachelbaed, 5 T.T.R. 
204. 

PALAU LAND LAW. 

Chief's Title Land 
Under Palauan custom, clans and lineages within clans set aside chief's 
title houses or sites for title houses and when an Ibedul is authorized 
to do so the court will not upset his public and official declaration 
that he holds such property as titleholder for the clan. Mariur v. 
Ngoriaki, 5 T.T.R. 232. 
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-Transfer 

Whatever might be required to grant use rights in chief's title land 
to a member of the lineage, it is clear that there must be approval 
of the lineage itself and if the administrator of such land objects no 
assignment of land, or right to use it, can be made without the joint 
concurrence of both the male and female heads of the clan. Irewei v. 
Omuhuwong, 5 T.T.R. 240. 

Individual Ownership 
In the case of individual land in Palau Islands, the lineage or clan 
from which it came retains no control over it. Obkal v. Armaluuk, 5 
T.T.R.3. 

PAYMENT. 

Generally 

Where the money sought by plaintiffs from defendants was applied by 
defendants on a debt incurred by plaintiffs, plaintiffs were not entitled 
to recover such sum from the defendants. Kabauwi v. Balance, 5 T.T.R. 
432. 

PONAPE CUSTOM. 

Family Obligations 

Under Ponapean custom a daughter and her husband are obliged to 
care for and support the daughter's father when they live with him. 
George v. Walder, 5 T.T.R. 9. 

PONAPE LAND LAW. 

Obligation to Support 

Upon a clear showing of an agreement to support and a gross failure 
. to perform· agreement by transferee, transfer may be cancelled and 
land transferred to another. Luhk v.David, 5 T.T.R. 237. 

German Land Title-:-Presumption of Ownership 

A person's possession of German deed after titleholder's . death only 
gives rise to. a presumption of ownership under Ponape District Order 
No. 3-61, and such evidence of ownership is rebuttable. (Ponape Dis
trict Order No: 3-61) Souwelian v. Kadarina, 5 T.T.R. 14. 

-Women's Rights 

Under the German land law on ·Ponape women were prohibited from 
owning land. Alten v. Alten, 5 T.T.R. 223. 

-Wills -

Testamentary transfer of land in Ponape District were governed from 
1912 until 1957 by the provisions of the German title document. Sou
welian v. Kadarina, 5 T.T.R. 14. 
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Land in Ponape could not be transferred by will under the German land 
code and only a limited transfer under special conditions was permitted 
under the Japanese administration. Shoniber v. Shoniber, 5 T.T.R. 532. 

-Succession 

Possession of German deed did not imply inheritance of the land con
trary to Ponapean or Trust Territory law. Souwelian v. Kadarina, 5 
T.T.R.14. 

Where land in question was held under the standard form German 
Land Deed the German law of inheritance which allowed inheritance 
from his natural father by an adopted child applied and not the local 
custom prohibiting inheritance by a natural son who had inherited 
from his adoptive parents. (1 T.T.C., Sec. 102) Shoniber v. Shoniber, 
5 T.T.R. 532. 

Paragraph 2 of the German land code, which prohibited inheritance 
by a female, remained unchanged until February 1, 1957 when the 
new inheritance law was adopted by Ponape District Order No. 8-57. 
Prens v. Susan, 5 T.T.R. 625. 

The German land code in effect on Ponape prohibited testamentary 
disposition, and such prohibition remained in effect until Ponape 
District Order 9-57 which provided for the making· of wills, effective 
March 22, 1957. Prens v. Susan, 5 T.T.R. 625. 

Japanese Survey 

Japanese surveyors were given broad powers, which they exercised 
in approving the division of lands, confirming title, and in settling 
disputed boundaries. Henry v. Eluel, 5 T.T.R. 58. 

There is a strong presumption that the determinations made in the 
Japanese survey on Ponape were correct unless the contrary is clearly 
shown. Henry v. Eluel, 5 T.T.R� 58. 

. 

A division of land approved by the Japanese surveyors was to be 

absolute and each holder of a part of a divided lot was thereafter 
to have as complete control over his part as the owner of the whole 
would have over the whole if there had been no division. Alten v. Alten, 
5 T.T.R. 223; Luhk v. David, 5 T.T.R. 237. 

Where original owners did not accept the boundary established by 
Japanese surveyors and there was no evidence of a dispute which would 
require their official intervention, but rather the boundaries were 
changed for the convenience of the surveyors, then the presumption that 
the surveyors' determination was correct had been overcome. Henry v. 

Eluel, 5 T.T.R. 58. 

Official Japanese land survey on Ponape Island, which began about 
1941, was intended to form the basis for the issuance of new title 
documents, and there is a strong presumption that the determinations 
made in this survey were correct unless the contrary is clearly shown. 
Alten v. Alten, 5 T.T.R. 223. 
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Agreement to Support 
Under recognized custom in Ponape, a division and transfer of land by 
a father to his children carries with it a clear obligation to care for 
and support the father during his lifetime. Luhk v. David, 5 T.T.R. 237. 

Inheritance 
Ponape District Order No.9-57 does not permit oral wills transferring 
land. (Ponape District Order No.9-57) Souwelian v. Kadarina, 5 T.T.R. 
14. 

Ponape District Law 3-17-59 which provided that when the "owner" 
died, inheritance was to be by the natural children and then adopted 
children, did not include the surviving spouse--either male or female. 
(Ponape District Law 3-17-59) Damarlane v. Olper, 5 T.T.R. 50. 

Pursuant to Ponape District Public Law 3-17-59, which specifies the 
order of inheritance, as between adopted children, the eldest son 
takes ahead of any adopted daughter. Souwelian v. Kadarina, 5 T.T.R. 
14. 

One claiming a transfer out of normal lines of inheritance carries a 
burden of establishing conclusively that that was in fact the intention 
of the owner. Simirait v. Salpin, 5 T.T.R. 623. 

Transfers to Women 
. Under the Japanese administration on Ponape land transfers to women, 

with registration of title in their name, were permitted. Alten v. Alten, 
5 T.T.R. 223. 

Use Rights 
Plaintiff failed to prove that an agreement was ever made whereby 
the defendant would convey certain land to plaintiff's son pursuant to 
an adoption agreement and that plaintiff would have the right to enter 
and cultivate the land because of such agreement. Makaya v. Makaya, 
5 T.T.R. 131. 

PUBLIC LANDS. 

Shorelands 

Normally the abutting owner may exercise exclusive fishing rights on 
the adjoining reef if the water does not exceed four feet in depth 
at low tide. (T.T.C., Sec. 32) Teresia v. Neikinia, 5 T.T.R. 228. 

RAPE. 

Generally 

R 

Mariana Islands District Law 55-1966 relating to carnal knowledge is 
designed as a protective statute for female persons under the age of 
16, and the usual assumption is that a female person under the age of 
16 is incapable of protecting herself. (Mariana Islands District Law 
55-1966) Trust Territory v. Sablan, 5 T.T.R. 46. 
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Elements of Offense 
Elements of the crime of rape in the Trust Territory are that the 
act of sexual intercourse must be unlawful, by force, and against the 
will of the female. (T.T.C., Sec. 387) Trust Territory v. Manalo, 5 
T.T.R.208. 

All of the elements must be proved beyond a reasonable doubt in 
order to sustain a conviction for the crime of rape. (T.T.C., Sec. 387) 
Trust Territory v. Manalo, 5 T.T.R. 208. 

In order for the crime of rape to be established it must be shown 
beyond a reasonable doubt that the act was accomplished against the 
will of the female and in the usual case this may be shown by some 
form of resistance on the part of the female or that because of 
threats or harm the female was so placed in fear for her safety that 
she felt resistance to be useless. (T.T.C., Sec. 387) Trust Territory v. 
Manalo, 5 T.T.R. 208. 

The utmost resistance doctrine. will not be applied in the Trust Ter
ritory and certainly not in a case where the woman is placed in such 
fear of personal violence that her will is overcome. (T.T.C., Sec. 387) 
Trust Territory v. Manalo, 5 T.T.R. 208. 

There are two elements to be proved in a prosecution under Mariana 
Islands District Law 55-1966 relating to carnal knowledge, one is that 
the alleged victim was under 16 years and the other is there must be 
proof of penetration. (Mariana Islands District Law 55-1966) Trust 
Territory v. Sablan, 5 T.T.R. 46. 

-Corroboration 

Foree 

Corroboration is necessary even though the Trust Territory statute 
relating to rape does not require corroboration. (11 T.T.C., § 1302) Trust 
Territory v. Ona, 5 T.T.R. 634. 

One of the elements of corroboration the courts invariably look for in 
rape cases is how soon the alleged victim reports what happened. 
(11 T.T.C. § 1302) Trust Territory v. Ona, 5 T.T.R. 634. 

Where alleged victim of rape made complaint to her mother, reported 
to the police who took and retained her torn clothing and submitted 
to medical examination all on the same day the offense occurred, all 
of that was significant corroboration of her testimony as to the rape. 
(11 T.T.C. § 1302) Trust Territory v. Ona, 5 T.T.R. 634. 

In a rape case force is a relative matter because the law implies force 
when the female does not consent and the act need be accomplished· only 
with sufficient force to be against the woman's consent. (11 T.T.C. 
§ 1302) Trust Territory v. Ona, 5 T.T.R. 634 . 

. Consent 

In a rape case consent is largely a subjective state of mind, difficult of 
proof. (11 T.T.C. § 1302) Trust Territory v. Ona, 5 T.T.R. 634, 
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The absence of physical resistance does not establish consent. Trust Ter
ritory v. Ngiraitpang, 5 T.T.R. 282. 

It is primarily for the woman who is attacked to decide to what extent, 
if at all, she can safely resist and the law allows a woman a free 
choice of what she may consider the lesser of two evils. Trust Territory 
v. Ngiraitpang, 5 T.T.R. 282. 

In a rape prosecution, if there was resistance, it is evidence consent was 
not given because resistance is incompatible with consent, and the 
extent of resistance depends upon the surrounding circumstances. 
(11 T.T.C. § 1302) Trust Territory v. On a, 5 T.T.R. 634. 

In a rape case failure of the female to cry out for help tends to show 
consent, however, if the act occurs at a place so remote from all human 
help that all outcry must be unavailing, then outcry need not be made. 
(11 T.T.C. § 1302) Trust Territory v. Ona, 5 T.T.R. 634. 

Evidence that the garments of the prosecutrix are torn or injured is 
important in ascertaining whether the prosecutrix is to be believed when 
she says she did not consent. (11 T.T.C. § 1302) Trust Territory v. Ona, 
5 T.T.R. 634. 

The theory that a 50-year-old woman consented to intercourse in her 
home with a man she had never seen before at 4:00 o'clock in the 
morning is not credible. Trust Territory v. Ngiraitpang, 5 T.T.R. 282. 

REAL PROPERTY. 

Boundaries 

In the absence of a survey, any court opens the door to technically 
inaccurate and erroneous land description when it attempts to describe 
a parcel by metes and bounds. Narruhn v. Ester, 5 T.T.R. 664. 

When the land in issue has not been surveyed the court shOUld describe 
land divisions in general terms when conflicting claims are settled and 
leave it to the owners of adjoining lands to agree upon boundary lines. 
Narruhn v. Ester, 5 T.T.R. 664. 

Equitable Conversion 

Gifts 

The purchaser in possession holds the equitable title and is entitled to 
the legal title as soon as full purchase price has been paid. Kaminanga 
v. Sylvester, 5 T.T.R. 312. 

The interest ofa person in possession of land who is a purchaser under 
a valid contract under which the purchase price has not been paid, is, 
nevertheless, considered as ownership, even though the buyer does not 
have legal title. Kaminanga v. Sylvester, 5 T.T.R. 312. 

The general rule is that when a spouse pays the purchase price for 
land and title is taken in the names of both husband and wife or in the 
name solely of the one not paying the purchase money, a gift· of the 
land or improvement was intended. Damarlane v. Olper, 5 T.T.R. 50. 
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Improvements 
Where person cultivated land in question and constructed buildings 
thereon in reliance on the family relationship of the parties, justice 
required that due regard be given to his rights in and to the fruits 
of his labor insofar as the court could do so consistent with the rights 
of the former owner and the innocent purchaser of the land. Makaya v. 

Makaya,5 T.T.R. 131. 

When a husband performs labor and erects improvements on land in 
which his wife is a tenant in common, he stands in the position of a 
party who has voluntarily and knowingly improved another's property 
without request, and may claim nothing by way of direct compensation, 
as he had no interest or title in the premises so improved. Damarlane v. 

Olper, 5 T.T.R. 50. 

Lost Grant 

Defendant's casual and permISSIve use of land in question was not 
sufficient to ripen into title as against the convincing proof of acquisi
tion of land by plaintiff and its subsequent use by plaintiff's predecessor 
and extended family. Osaki v. Pekea, 5 T.T.R. 255. 

Quiet Title-Burden of Proof 

The burden of proof is upon a plaintiff in a quiet title action and he 
can recover only by showing that title is in himself, not by showing a 

weakness in a defendant's title. Ochebir v. Municipality of Angaur, 5 
T.T.R.159. 

-Presumption of Ownership 

Long continued peaceful possession and use of land under claim of right 
is a strong indication of ownership. Fenei v. Pinengin, 5 T.T.R. 395. 

Normally, absence by a claimant to ownership from land for a long 
period gives use to a strong preSUmption of ownership in the user or 
occupant as against the claimant. Kalo v. Karapaun, 5 T.T.R. 536. 

Even when the user is presumably working the land in behalf of the 
owner, the owner or claimant to ownership is charged with the burden 
of establishing that the user is working the land in the claimant's name. 
Kalo v. Karapaun, 5 T.T.R. 536. 

A claimant's declaration from the witness stand or by argument on 
appeal, that the user of the land does so in his, the claimant's name, 
and has used the land for many years without objection or interference 
because of claimant's appointment or approval is not sufficient as a 
matter of law to overcome the presumption of ownership by long and 
uninterrupted use. Kalo v. Karapaun, 5 T.T.R. 536. 

-Laches 

Where occupation of land was with consent it was not hostile and 
adverse. Osaki v. Pekea, 5 T.T.R. 255. 

If a person, of full age and sound mind, owns land, it is to be expected 
that he will assert his claim to it in a manner that will make it clear to 
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anyone who is openly and peaceably using the land. Fenei v. Pinengin, 
5 T.T.R. 395. 
If a person who believes he owns certain land stands by for many years 
and raises no objection to someone else using it on the theory that such 
other person is using it for the person who believes he owns it, the per
son claiming the ownership should at least obtain some clear and definite 
acknowledgment of his ownership by word or acts of the user at intervals 
of less than twenty years. Fenei v. Pinengin, 5 T.T.R. 395; Nukas v. 
Marsian, 5 T.T.R. 400. 

If a person believes he owns land and stands by for many years and 
raises no objection to someone else using it, on theory that such other 
person is using it for person who believes he owns it, person claiming 
ownership should obtain definite acknowledgment of his ownership by 
words or acts of user at intervals of less than twenty years, and if he 
cannot obtain acknowledgment, he should bring matter to court. Kalo v. 
Karapaun, 5 T.T.R. 536. 

If a person of full age and sound mind stands by for twenty years or 
more and lets someone else openly and actively use land under claim 
of ownership for that period or more, the person who so stood by will 
ordinarily be held to have lost whatever rights he may previously have 
had in the land and the courts will not, and should not, assist him in 
regaining Iluch rights. Fenei v. Pinengin, 5 T.T.R. 395. 

While period of occupation of property was short of the twenty-year 
statute of limitations which would have been an absolute bar to the 
plaintiff's action, nevertheless, the period was long enough and the 
circumstances were such that plaintiff could be held to be estopped 
because of his failure to act. Jekkeini v. Bilimo, 5 T.T.R. 442. 

Extensive delay without good excuse by the plaintiffs and to the prej
udice of the defendants and their predecessors clearly constituted lache.s 
which barred recovery of land in question by the plaintiffs. Ochebir v. 
Municipality of Angaur, 5 T.T.R. 159. 

Continued absence from area and failure to successfully assert a claim 
against one in possession of land from German times to the present, pre
cluded person bringing claim from establishing any interest his prede
cessors might once have had. Nukas v. Marsian, 5 T.T.R. 400. 

The fact that claimant harvested food for his use on adjoining lands 
did not establish the "open, notorious, exclusive and hostile possession" 
required to obtain title by either adverse possession for the statutory 
period or by laches for an equivalent period. Osaki v. Pekea, 5 T.T.R. 
255. 

Although clan titleholder made a good faith exchange of clan land 
to another, he could not effectively transfer a portion of land held 
by another where the clan did not own such land. Mariur v. Ngoriakl, 
5 T.T.R. 232. 
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"'::'Generally 

A vendor of land cannot transfer an interest in land in which he has 
. no interest or ownership. Upuili v. Teruta, 5 T.T.R. 619. 

A contract of sale and purchase contemplates a subsequent execution of 
a deed transferring title, thus when the buyer complies with the 
contract by full payment he is entitled, at that time, to receive a deed 
transferring legal title and only a subsequent sale to an innocent 
purchaser for value would cut off his rights. Kaminanga v. Sylvester, 
5 T.T.R. 312. 

A vendor can, as against third persons having superior legal interests 
convey only such interests as he himself has and the purchaser takes 
subject to the interest of such third person; that is the purchaser ac
quires no greater legal interest than the vendor possesses. Upuili v. 
Teruta,5 T.T.R. 619. 

Defendants, being the first purchaser and holding an equitable title, 
could demand a deed from the seller, or from the subsequent purchaser 
of the legal title with notice of another's claim. Kaminanga v. Sylvester, 
5 T.T.R. 312. 

-Bona Fide Purchaser 

One who had actual notice of the OccuPancy of the land by another and 
should have,. but failed, to inquire what interest those in occupancy 
claimed to support their occupancy, is not an innocent purchaser. 
Kaminanga v. Sylvester, 5 T.T.R. 312. 

-Contracts 

There is no statute of frauds in the Trust Territory requiring a writing 
for a contract for the sale of land. Kaminanga v. Sylvester, 5 T.T.R. 
312. 

-Recording 

Actual notice, when proved may be substituted for the statutory notice 
established by the recording statute. Kaminanga v. Sylvester, 5 T.T.R. 
312. 

The purpose of the recording statute is to protect a buyer from a 

subsequent innocent purchaser because recordation of a deed is notice 
to the world that title is in the buyer and thus a subsequent purchaser 
is not "innocent" in the legal sense. Kaminanga v. Sylvester, 5 T.T.R. 
312. 

Shore Lands 

Provision of the Trust Territory Code relating to rights in areas below 
high watermark, does not give ownership of the land below the high 
watermark, but rather gives a right, under conditions of approval, to 

build improvements on the land, which improvements may be the prop
erty of the upland owner; ownership of the land remains in the govern

ment. (67 T.T.C. § 2(c» Tulenkun v. Government of Utwe, 5 T.T.R. 
628. 
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Where the occasional use made of filled shoreland by village was permis
sive only, the village acquired no rights thereby. (67 T.T.C. § 2(c» 
Tulenkun v. Government of Utwe, 5 T.T.R. 628. 

Use Rights-Termination 
Facts which may have justified action terminating land interests in 
the past when those interests were first established may not be the basis 
of terminating such interests after they have been vested for many 
years. Rijinno v. Dick, 5 T.T.R. 557. 

RECKLESS DRIVING. 

Generally 
The core of the offense of reckless driving lies not in the act of 
operating a motor vehicle, but in the manner and circumstances of its 
operation. (T.T.C., Sec. 815(b) (1» Buikespis v. Trust Territory, 5 
T.T.R.135. 

As the core of the offense of reckless driving lies not in the act of 
operating a motor vehicle, but in the manner and circumstances of its 
operation, then the mere circumstance that a car went. into a ditch)s 
not sufficient to establish negligent driving. (83 T.T.C. § 551) Otis v. 
Trust Territory, 5 T.T.R. 309. 

Mutual Fault 
The property of a conviction of reckless driving does not depend upon 
the negligence or wrongful parking of the complaining witness. (T.T.C., 
Secs. 815(b)(1), 814(g)(9), 814(g)(6» Buikespis v. Trust Territory, 
5 T.T.R. 1'35 . 

. Negligence 

A car in a ditch does not automatically invoke the doctrine of res ipsa 
loquitur, "it speaks for itself" as to the conclusion that the car got in 
the ditch as the result of negligent driving. (83 T.T.C. §551) Otis v. 
Trust Territory, 5 T.T.R. 309. 

The mere fact that a vehicle wound up in a roadside ditch was not 
sufficient to establish the conclusion that it. got there because of 
negligent driving. (83 T.T.C. § 551) Otis v.Trust Territory, .5 T.T.R. 
309. 

The fact that a bus driver blindly backed out to a highway and 
there hit a vehicle was reckless driving in the manner and circumstances 
of the operation of the bus. (T.T.C., Sec. 815(b)(1» Buikespis v. Trust 
Territory, 5 T.T.R. 135. 

REFORMATION OF INSTRUMENTS. 

Mutual Mistake 
A written instrument may be corrected when both parties are mistaken 
as to its effect, but not when there is a mistake by only one party. 
Kaminanga v. Sylvester, 5 T.T.R. 341. 
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S 

SEARCH AND SEIZURE. 

Probable Cause 
Probable cause must be established before a search and seizure may be 
undertaken. (1 T.T.C. § 3) In re Benedicto Lizama, 5 T.T.R. 645. 

Not only must there be a belief that probable cause exists, but also the 
circumstances giving rise to this belief must be communicated to the 
judicial officer from whom the authorization to search is sought. (1 T.T.C. 
§ 3) In re Benedicto Lizama, 5 T.T.R. 645. 

Where affidavit in support of motion to compel voice tests of certain 
suspects failed to establish that the proposed search and seizure was 
reasonable, did not show facts to indicate why suspicion was directed 
at named individuals rather than others and contained nothing other 
than a conclusory averment that the named individuals were suspect 
then it did not establish probable cause and the motion to compel tests 
would be denied. (1 T.T.C. § 3) In re Benedicto Lizama, 5 T.T.R. 645. 

Consent to Search-Joint User 
A joint or equal user has authority to consent to a search. Trust Ter
ritoryv. Techur, 5 T.T.R. 212. 

Physical Tests 
Physical tests of individuals suspected of crimes is not violative of the 
privilege against self-incrimination, because evidence so derived is not 
of a testimonial or communicative nature. (1 T.T.C. § 4) In re Bene
dicto Lizama, 5 T.T.R. 645. 

The Trust Territory has the right to compel individuals suspected of 
crimes to submit to physical tests, such as voice identification samples, 
under some circumstances. (1 T.T.C. § 3) In re Benedicto Lizama, 5 
T.T.R.645. 

Motion to Suppress Evidence 
The rule that a motion to suppress must be brought prior. to the 
trial is only a rule of procedure and therefore it is not to be applied 
as hard and fast formula to every case. (T.T.C., Sec. 485) Trust Ter
ritory v. Techur, 5 T.T.&' 212. 

Court could properly "pause" to consider motion to suppress raised 
during trial. (T.T.C., Sec. 487) Trust Territory v. Techur, 5 T.T.R. 212. 

SHIPPING. 

Charters--Nature 
A charter may be one of affreightment for a specific purpose or one of 
demise for a specific period of time and when under demise by charter 
the vessel takes on a national character, even without national registry, 
of a flag vessel of the same nationality as the charterer. Kodang v. Trust 
Territory,5 T.T.R. 581. 
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Jurisdiction Over Crew-Generally 

The crew of a Trust Territory vessel, regardless of nationality, are 
subject to the laws and jurisdiction of the flag authority. Kodang v. 
Trust Territory, 5 T.T.R. 581. 

-Non-Citizen Residents 
For the duration of the time non-citizen resident was enlisted or em
ployed aboard a vessel licensed under the provisions of the Trust Ter
ritory Code and at sea, he would still receive the protections and bene
fits accorded any Trust Territory resident, and would also be subject 
to the obligations and liabilities of a Trust Territory resident, and that, 
of course, includes the obligation to observe all Trust Territory crim
inal prohibitions. (5 T.T.C. §§ 451(1), 454(1), 456) Kodang v. Trust 
Territory, 5 T.T.R. 581. 

Jurisdiction Over Vessels-Criminal Law 
Pursuant to the Trust Territory Code a vessel of a sovereign state, in 
order to be licensed to operate within Trust Territory waters, must 
submit herself to the jurisdiction of the Trust Territory Courts in the 
same manner as a vessel of Trust Territory registry. (19 T.T.C. Chs. 
1,3) Kodang v. Trust Territory, 5 T.T.R. 581. 

The proposition of extended jurisdiction includes jurisdiction, for pur
poses of criminal law enforcement, over flag vessels, the crew of such 
a flag vessel, and citizens of the sovereign state wherever found, and 
.the Trust Territory is no different from any other sovereign with re
spect to extra-territorial jurisdiction. Kodang v. Trust Territory, 5 
T.T.R.581. 

Where vessel, which was registered in Okinawa, was chartered by a 
Trust Territory corporation and licensed to operate within the Trust 
Territory by the High Commissioner, the charter and license were 
sufficient to confer criminal jurisdiction over the vessel upon the Courts 
of the Trust Territory. Kodang v. Trust Territory, 5 T.T.R. 581. 

STATUTES. 

Construction 
Where a statute merely says that no person may do the act prohibited 
it is a prohibitive statute and there are usually no mitigating circum
stances recognized in connection with a violation of such a statute. 
Trust Territory v. Sablan, 5 T.T.R. 46. 

-Legislative Intent 
A court may not speculate as to the probable legislative intent, that is 
the court must consider not what the legislative body intended to do 
but what it actually enacted. Karuo v. Chochy, 5 T.T.R. 304. 

Court may look to the topic as a whole, in order that the disputed 
section may be construed most harmoniously with the whole, thus 
fulfilling the intent of the legislative authority. Marbou v. Termeteet, 
5 T.T.R. 655. 
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Where there are rules promulgated as an administrative interpreta
tion of, and administrative supplement to, a statutory policy, failure 
of the legislating authority to repudiate such an interpretation by later 
enactments raises a presumption in favor of the correctness of such 
interpretation. Marbou v. Termeteet, 5 T.T.R. 655. 

With direct notice of administrative interpretation of the statutes and 
past opportunities to correct or amend, through legislation, any errors 
on the part of the rule-making authority, inaction by the legislating 
authority implies validation through acquiescence. Marbou v. Termeteet, 
5 T.T.R. 655. 

-Legislative Omissions 

While a court may not remedy legislative omISSIOns of a substantive 
nature, it is acceptable to eliminate vagueness or ambiguity by 
inferences drawn from the purposes and policies which underlie the 
statute. Marbou v. Termeteet, 5 T.T.R. 655. 

-Liberal Construction 

Considering the statute and underlying purposes, the court may 
construe the statutes and provisions libera:Ily in order to best 
effectuate the desired progressive and humanitarian policy. Marbou v. 

Termeteet, 5 T.T.R. 655. 

-Strict Construction 

The rule of strict construction confines an offense to the words of the 
statute, but it permits the words not only to be read naturally, but to 
be given a meaning in harmony with the purpose and intent of the law 
as far as it may be done without distortion of language. Hadley v. Trust 
Territory, 5 T.T.R. 268. 

Where the meaning of a statute cannot be judicially ascertained, the 
courts are not at liberty to supply the deficiency or undertake to make 
the statute definite and certain. Karuo v. Chochy. 5 T.T.R. 304. 

TAXATION. 

Payment in Labor 

T 

The enactment of an appropriate "Island Work Day" law is a proper 
exercise of municipal authority, however, when the statute is so 
ambiguous and uncertain that it is meaningless then it cannot be 
enforced. Karuo v. Chochy, 5 T.T.R. 304. 

Public work on public roads, with a tax payment as an alternative, has 
been long established and the courts of the United States have held 
that it does not constitute involuntary servitude contrary to the 
Thirteenth Amendment. Karuo v. Chochy, 5 T.T.R. 304. 

Social Security Act-Failure to Contribute 

The term "Wilfully" as applied to the Social Security Act requires more 
than a mere decision not to contribute; it must include in its definition 
an essence of evil intent. Trust Territory v. Anderson, 5 T.T.R. 332. 
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TENDER. 

Generally 

Tender is the exact equivalent of payment, and it does not need to be 
repeated. Trust Territory v. Anderson, 6 T.T.R. 332. 

To be effective, tender must be uncondItional. Trust Territory v. Ander
son, 5 T.T.R. 332. 

Effect of Rejection 

The law is clear that tender, if of sufficient amount, when rejected 
operates as payment so long as it is kept good. Trust Territory v. Ander
son, 5 T.T.R. 332. 

TORTS. 

Generally 

An individual may be punished criminally and made to respond in civil 
damages for the same act. Mechol v. Kyos, 5 T.T.R. 262. 

When conduct which results in harm to another is defined by statute as 
a criminal act it is negligence per se. Mechol v. Kyos, 5 T.T.R. 262. 

Negligence-Standard of Care 
Negligence is the doing of an act which a reasonably prudent person 
would not do, or the failure to do something which a reasonably pru
dent person would do, when prompted by considerations which ordinarily 
regulate the conduct of human affairs. Baiei v. Bilamang, 5 T.T.R. 389. 

Negligence is the failure to use ordinary care under the circumstances 
in the management of. one's person or property. Baiei v. Bilamang, 5 
T.T.R.389. 

Ordinary care is that care which reasonably prudent persons exercise in 
the management of their own affairs, in order to avoid injury to them
selves or their property, or to the persons or property of others. Baiei v. 
Bilamang, 5 T.T.R. 389. 

-Proximate Cause 

The proximate cause of an injury is that cause, which, in natural and 
continuous sequence, unbroken by any efficient intervening cause, pro
duces the injUry, and without which the result would not have occurred. 
Ngirchelui v. Rebechong, 5 T.T.R. 115; Baiei v. Bilamang, 5 T.T.R. 389. 

The mere showing of negligence is not enough to impose liability, in 
addition, it must be shown that the negligence was a proximate cause 
of the damage. Baiei v. Bilamang, 6 T.T.R. 389. 

-Res Ipsa Loquitur 

The doctrine of res ipsa loquitur only gives rise to an inference or 
presumption which may be overcome by testimony explaining the 
circumstances of an incident. Otis v. Trust Territory, 5 ',r.T.R. 309. 
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Damages--Generally 

In order to recover damages the mere occurrence of a wrongful act 
is not enough, it must be shown the wrong caused the damage. Ngirche
lui v. Rebechong, 5 T.T.R.115. 

Liability for damages done to another must be based upon the causal 
connection between the alleged wrong and the injury of which complaint 
is made and only when the damage is the direct result of the wrong done 
is recovery for the damage permitted. Ngirchelui v. Rebechong, 5 T.T.R. 
115. 

Having determined liability, the amount of recovery must depend upon 
the evidence of loss for special damages and upon reasonable compensa
tion for pain and suffering. Mechol v. Kyos, 5 T.T.R. 262. 

While there must be some speculative determination to avoid an injustice 
in awarding damages, nevertheless, there also must be some evidence 
upon which to speculate. Mechol v. Kyos, 5 T.T.R. 262. 

In a case where it is impossible or impracticable by repairs to restore 
the damage to property to a condition equally as good as the condition 
existing immediately prior to the damage, then the measure of damages 
to be awarded is the difference between the fair market value of the 
property, immediately before the damage, and its fair market value im
mediately after the damage, plus the reasonable value of any necessary 
loss of use pending replacement of the property. Baiei v. Bilamang, 5 
T.T.R.389. 

Wrongful Death-Damages 

A wrongful death statute, in confining the damages recoverable to 
compensation for pecuniary loss, merely intends that no compensa
tion be given for the loss of things without a definite pecuniary value. 
(6 T.T.C. § 201 et seq.) Sepeti v. Fitek, 5 T.T.R. 613. 

The word "pecuniary" as used in death statutes has been said not to 
be used in a sense of the immediate loss of money or property but to 
look to prospective advantages of a pecuniary nature that have been 
cut off by the premature death of the person from whom the benefit 
would have come. (6 T.T.C. § 201 et seq.) Sepeti v. Fitek, 5 T.T.R. 613. 

The introduction of annuity and mortality tables is not a prerequisite 
to a recovery of substantial damages for wrongful death and the court 
is entitled to estimate life expectancy from observation of the wit
nesses, the survivors, and from such other evidence as may be avail
able. (6 T.T.C. § 201 et seq.) Sepeti v. Fitek, 5 T.T.R. 613. 

In arriving at a sum to compensate the next of kin for their pecuniary 
loss the court should consider not only life expectancies of the next of 
kin and customary contributions but also the state of the decedent's 
health. Sepeti v. Fitek, 5 T.T.R. 613. 

Whether there is an obligation under Trukese custom to support par
ents or other members of the family, largely depending on their need, 
does not affect the next of kin's entitlement to damages for pecuniary 
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loss under the wrongful death statute. (6 T.T.C. § 201 et seq.) Sepeti v. 
Fitek, 5 T.T.R. 613. 

The life expectancy of the next of kin, if they are the only survivors, 
must govern the pecuniary benefits they might reasonably expect to 
receive from the decedent had his life not been cut short. (6 T.T.C. 
§ 201 et seq.) Sepeti v. Fitek, 5 T.T.R. 613. 

Damages-Mitigation 
Failure to follow "doctor's orders" mitigates against entitlement for 
money damages for all past and future pain and in such case the 
court will allow only what it deems to be reasonable under the circum
stances. Mechol v. Kyos, 5 T.T.R. 262. 

-Pain and Suffering 
Compensation for pain and suffering may not be precisely calculated 
because money is not the equivalent of pain and suffering. Mechol v. 
Kyos, 5 T. T .R. 262. 

In order to establish damages in compensation for pain and suffering 
there must be a showing that money is being paid for the pain that 
could not otherwise be avoided. Mechol v. Kyos, 5 T.T.R. 262. 

-Punitive Damages 
Punitive damages depend upon the existence of compensatory damages. 
Walker v. Kinney, 5 T.T.R. 149. 

Punitive damages are usually an ·amount in excess of proven compensa
tory damages, and punitive damages are awarded merely as punish
ment to prevent the defendant and others from committing the same 
offense or a like offense. Walker v. Kinney, 5 T.T.R. 149. 

Unless it is clearly shown that the defendant acted maliciously and with 
the intent to injure the plaintiff, the court may not award punitive 
damages. Walker v. Kinney, 6 T.T.R. 149. 

TRUK CUSTOM. 

Lineage 
Under Trukese custom lineage members are obliged to cooperate with 
each other in the use of land and to generally advance each other's 
interests. Paul v. Mesanauai, 6 T.T.R. 640. 

Succession 
Under Trukese custom an adopted child is treated in the proper order 
of succession the same as a natural child. Paul v. Mesanauai, 6 T.T.R. 
640. 

Support 
Under Trukese custom, children are expected to and do in fact con
tribute to support of their parents and support, in some amount, will 
continue, in a normal relationship, as long as the parents live. Sepeti v. 
Fitek, 5 T.T.R. 613. 
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Fishing Rights 
The fishing rights "recognized by local customary law" mentioned in 
Section 32, Trust Territory Code, under Trukese custom may be sep
arated from ownership of the abutting land. (T.T.C., Sec. 32) Teresia v. 
Neikinia,5 T.T.R. 228. 

Under Trukese custom fishing rights on a reef depend upon transfers 
from predecessor owners rather than on ownership of abutting land. 
Teresia v. Neikinia, 5 T.T.R. 228. 

TRUK LAND LAW. 

Lineage Land-Transfers 
Any transfer or exchange of lineage land must be consented to by all 
adult members of the lineage. Mesaita v. Fupi, 5 T.T.R. 631. 

Where land is owned by a lineage, a transfer to the child of a member 
is not presumed, but must be established by clear and convincing 
evidence. Mesaita v. Fupi, 5 T.T.R. 631. 

The last surviving member of a lineage is free to dispose of the lineage 
land as he wishes. Patenina v. Nipopo, 5 T.T.R. 296. 

Where there was a simple gift of lineage land from a father to his 
child, disposition of the land rested entirely with the donees and there 
was no obligation to consult with the lineage at any time. Nippena v. 
Ite,5 T.T.R. 297. 

When for some reason an exchange of land from a father to his child, 
between two lineages, has not been made and the land is a simple gift 
from a father to his child, then the child's matrilineal family is not 
considered to have any title to the land. Nippena v. Ite, 5 T.T.R. 297. 

Family Land-Transfers 
The rule for transfer of family land on Truk requires the consent of 
the children to the transfer or distribution. Resenam v. Nopuo, 5 T.T.R. 
248. 

Whether clan or lineage members were present at a meeting relating 
to the transfer of family land was immaterial as their consent to such 
transfer was not required. Resenam v. Nopuo, 5 T.T.R. 248. 

Individual Ownership-Distribution Among Children 
Where person held former lineage land as his individual land with full 
title, on his death it was inherited by his children. Nippena v. Ite, 5 
T.T.R.297. 

German Title Document 
The "owner" named in the German title document on Truk usually 
represented a family group. Resenam v. Nopuo, 5 T.T.R. 248. 

MortIock Islands 
In the Mortlocks, granting control of lineage land to a member of the 
lineage does not raise .a presumption of individual ownership. Paul v. 
Mesanauai, 5 T.T.R. 640. 
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Under the custom, a child does not receive land from the father without 
consent of all adults of the father's lineage, because a man's child is 
outside the man's matrilineal lineage. Kalo v. Karapaun, 5 T.T.R. 536. 

A gift to a child is an exception to customary descent of land and must 
be established by clear and convincing proof. Kalo v. Karapaun, 5 T.T.R. 
536. 

TRUSTEESHIP. 

Administering Authority-Obligations 
Administering authority of trust territory is expected to show at least 
as careful consideration for the rights of inhabitants of Trust Terri
tory as it would for those of its own citizens in same situation. Yang v. 
Yang, 5 T.T.R. 427. 

TRUSTS. 

Generally 
Although money was deposited in name of one as alab, and he had full 
authority to make withdrawals, it was clear that such funds were not the 
sole property of the alab but were held in his name for all of the 
members of his bwij and that the iroij, alab and dri jerbal were entitled 
to their proportionate share. In re Estate of Bulele, 5 T.T.R. 140. 

Resulting Trust 
Where a transfer of property is made to one person and the purchase 
price· is paid by another, a resulting trust arises in favor of the person 
by whom the purchase price is paid. Damarlane v. Olper, 5 T.T.R. 50. 

Where a transfer of property is made to one person and another seeks 
to enforce a resulting trust in his favor on the ground he has paid 
the purchase price he has the burden of proving by clear and con
vincing evidence that he paid the purchase price. Damarlane v. Olper, 
5 T.T.R. 50. 

When property is taken in the joint names of husband and wife and 
the consideration is furnished by one of them alone there is a presump
tion of a gift from the one furnishing the consideration to the other 
and clear and convincing evidence is required to overcome the presump
tion of a gift and to establish a resulting trust. Damarlane v. Olper, 
5 T.T.R. 50. 
Where a transfer of property is made to one person and the purchase 
price is paid by another and the transferee is a wife, child or other 
natural object of bounty of the person by whom the purchase price is 
paid, a resulting trust does not arise unless the latter manifests an in
tention that the transferee should not have the beneficial interest in the 
property. Damarlane v. Olper, 5 T.T.R. 50. 

TRUST TERRITORY. 

Administering Authority 
A Committee of the Congress of Micronesia House of Representatives 
lacks the authority to challenge, in a civil action, a decision. of their 

755 



TRUST TERRITORY 

coequal branch, the Trust Territory Executive Department. Comm. on 
Resources & Development v. Bowles, 5 T.T.R. 577. 

Applicable Law-Common Law 
The common law, rather than the statutory law, in the United States 
is applicable in the Trust Territory in the absence of applicable statute 
in the Trust Territory Code. George v. Walder, 5 T.T.R. 9. 

Land Law 
Section 24 of the Trust Territory Code established the land law as 
that which was in effect as of December 1, 1941, until changed by 
statute and Japanese land law which recognized and approved, prior 
to December 1, 1941, transfer in question was binding. (T.T.C., Sec. 24) 
Mariur v. Ngoriaki, 5 T.T.R. 232. 

-Generally 
In the United States the common law relating to land transfers has 
largely been codified by statute and is therefore not applicable to land 
transfers in the Trust Territory. George v. Walder, 5 T.T.R. 9. 

Neither the government, nor any part of it, can dispossess a landowner, 
at will, of a very real and substantial right conferred on him by law. 
Tulenkun v. Government of Utwe, 5 T.T.R. 628. 

-Determination of Ownership 
A determination of ownership, from which no appeal is taken, has a 
standing similar to a judgment between the parties. Otto v. Konang, 
5 T.T.R. 76. 

When a determination of ownership becomes final it is as conclusive as 
if it were embodied in a judgment of the court, and cannot be reopened 
and the issues relitigated. Otto v. Konang, 5 T.T.R. 76. 

An action for ejectment can in no way be considered as a substitute 
for appeal from a Land Title Officer's determination of ownership. 
(Office of Land Management Regulation No.1) Gibbons v. Owang 
Lineage, 5 T.T.R. 103. 

Appeal is the proper procedure prescribed for bringing a Land Title 
Officer's determination before the High Court and a determination of 
ownership under Office of Land Management Regulation No.1, unap
pealed from, has a standing similar to a judgment between the parties. 
(Office of Land Management Regulation No.1) Gibbons v. Owang 
Lineage, 5 T.T.R. 103. 

-Adverse Possession 
Adverse possession, under which one can establish ownership by holding 
adverse possession of land under claim of ownership for the period of 
the statute limiting the bringing of actions for recovery of land cannot 
be applied in Trust Territory until 1971 because present twenty year 
limitation went into effect in 1951 and began to run at that time as 
to causes of action then existing. (T.T.C., Secs. 316, 324) Osaki v. 
Pekea,5 T.T.R. 255. 
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-Ownership Disqualification 
Only the government may enforce the code provision against a person 
disqualified from holding an interest in land. 57 T.T.C. § 11101. Muller 
v. Maddison, 5 T.T.R. 471. 

Personnel Policy 
Regarding disciplinary actions against a Government employee, the 
Government must follow the procedures set out in the Personnel Manual 
and if those proceedings were not in accord with the Manual they are 
without force. Massey v. Trust Territory, 5 T.T.R. 423. 

Suits Against 
Land Management Regulation No.1 provided a consent to sue the Trust 
Territory government and to recover land held by the Alien Property 
Custodian and there is and was no right to sue the Trust Territory 
government or its Alien Property Custodian excepting under such regu
lation. Ochebir v. Municipality of Angaur, 5 T.'l\R. 159. 

In suit of ejectment against defendant whereby he claimed title through 
Trust Territory Government, the defendant was entitled as a matter of 
law to an order making the Government a party defendant at any time 
up to trial. (6 T.T.C., Sec. 251) Chutaro v. Sandbargen, 5 T.T.R. 541. 

WILLS. 

Oral 

w 

An oral will cannot suffice to. overcome rights held under the inheritance 
law. Simirait v. Salpin, 5 T.T.R. 623. 

-Requirements 
Under the Code, an oral testamentary gift is· only effective when made 
in the presence of impending death. (T.T.C., Sec. 349) Souwelian v. 
Kadarina,5 T.T.R. 14. 

-Personalty 
Under the Code provisions relating to oral testamentary gifts, an oral 
will was limited to disposition of personal property only unless author
ized locally. Souwelian v. Kadarina, 5 T.T.R. 14. 

-Realty 
The Code provision relating to oral testamentary gifts does not permit 
transfer of land by oral will unless authorized by local custom or writ
ten statute. (T.T.C., Sec. 349) Souwelian v. Kadarina, 5 T.T.R. 14. 

Execution 
Where alleged will was not executed or signed by the decedent but 
was dated several months after his death and executed and signed by 
others it could not be admitted to probate. In re Estate of Lemman, 
5 T.T.R. 137. 
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Revocation-By Will 
As a matter of law, a subsequent will rescinds all prior wills in conflict 
with the subsequent instrument. Ishoda v. Jejon, 5 T.T.R. 497. 

An attempted oral testamentary disposition, in the form of a nun
cupative or oral will, cannot revoke a prior written instrument. Sou
welian v. Kadarina, 5 T.T.R. 14. 

-Destruction 
Where a will which cannot be found following the death of the testator 
is shown to have been in his possession when last seen, the pre
sumption is, in the absence of other evidence, that he destroyed it 
animo revocandi. Souwelian v. Kadarina, 5 T.T.R. 14. 

WORDS AND PHRASES. 

Carnal Knowledge 
Carnal knowledge is synonymous in the law with sexual intercourse, 
they mean the same thing. Trust Territory v. Sablan, 5 T.T.R. 46. 

YAP CUSTOM. 

Trespass 

Y 

Under Yapese custom, the accused, being from Woneyan Village was 
without privilege or justification in entering the complainant's village, 
Gachapar, and the complainant's enclosed yard. Trust Territory v. 
Benemang, 5 T.T.R. 32. 
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